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Death Takes President Merrill E. Otis 


WHEN THE Honorable Merrill E. Otis passed away in a Kansas City hospital 
on December 23, 1944, the American Judicature Society lost a distinguished 
president and loyal friend. 

Judge Otis was elected to succeed the Honorable David A. Simmons as president 
of the Society at its meeting in Chicago on September 13, only three months and 
ten days before his death. Half of that time he spent in the hospital, but before 
his illness he had already entered upon his duties as president with the 
enthusiasm characteristic of everything he said and did. 

In May, 1939, Judge Otis first entered the Society’s official family as a 
Missouri director. A year later he became vice-president, a position he held 
until his election to the presidency last year. In 1939 the Society had seventy- 
seven members in Missouri. In 1944 the number was three hundred and 
seventy-seven. Among the several Missouri members responsible for that 
increase, Judge Otis was pre-eminent. He combed his large acquaintance of 
Missouri lawyers and judges, and by the hundreds they responded to his 
invitation. 

The pages of this JOURNAL, as of many another legal publication, have been 
enriched by the writings of this wise and kindly Missouri judge. His address 
“Immutable Principles” delivered at the 1944 annual méeting and printed in 
the October JOURNAL, brought forth more expressions of appreciation from 
readers than anything else that has appeared in years. 

Other organizations besides the American Judicature Society benefited from 
the services of Judge Otis. He was active in the American Bar Association, 
and in 1941 served as chairman of its Section of Judicial Administration. He 
was professor of constitutional law and president of the Kansas City School 
of Law, and a trustee of the University of Kansas City. 

Judge Otis always looked back with pride on his origin as a humble Missouri 
farm boy. He attended the country schools of Nodaway County, and, fired by 
an ambition to go to Congress, secured a legal education at the University of 
Missouri. His first law office was in St. Joseph, in partnership with Louis V. 
Stigall, and he loved to recall his struggles to get started in practice. An early 
photograph of the two partners shows Stigall in his shirt sleeves, collar open, 
and Otis with his coat buttoned up. His explanation of the discrepancy was 
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simple. “I had no shirt. Stigall had it.” 

Young Otis never went to Congress, although 
he won the Republican nomination for it in 
1914, but progress in his chosen profession 
came swiftly. From assistant city counselor 
of St. Joseph he advanced to assistant prose- 
cuting attorney, assistant attorney-general of 
Missouri, chairman of the state public service 
commission, assistant solicitor-general of the 
United States, and, on April 25, 1925, at the 
age of forty, by appointment of President 
Coolidge, a federal district judge, the youngest 
federal judge in the country. 

Otis, J., was the author of widely-publicized 
opinions dealing with the constitutional issues 
of the early New Deal. He handed down pio- 
neer decisions holding the N. R. A. unconstitu- 
tional (United States v. Sutherland, 9 F. Supp. 
204) and upholding the P. W. A. (Missouri 
Utilities Co. vy. City of California, Mo., 8 F. 
Supp. 454). He denounced the National Labor 
Relations Act (Stout v. Pratt, 12 F. Supp. 864) 
but he sustained the Frazier-Lemke Act both in 
its original form and as later amended (Jn re 
Jones, 10 F. Supp. 165; In re Bennett, 13 F. 
Supp. 353). When the Kansas City political 
machine of T. J. Pendergast was brought to 
task in federal court on election fraud charges 
Judge Otis presided, and it was he who sen- 
tenced Boss Tom to the federal penitentiary. 

The vibrant voice, eloquent diction and spar- 
kling personality of Judge Otis made him one of 
the most popular public speakers in the legal 
profession, much sought after for bar associa- 
tion addresses. Similar qualities make his 
writings among the most readable in legal liter- 
ature. A few quotations will demonstrate the 
point: 

“As the last word fell from his almost foam- 
ing lips, he snatched up from the table the two 
sets of instructions which had been read and, 
carefully placing those given for the plaintiff 
uppermost, handed them to that strongest man 
on the jury who seemed to him most friendly to 
his cause—whom thereby he placed in nomina- 


tion for the post of foreman.” 27 J. Am. Jud. 
Soc. 172. 


“Although I live in Kansas City I still vote 
in St. Joseph. I always thought that if I voted 
in St. Joseph there would be some chance that 
my vote would be counted—once, at least.” 
27 J. Am. Jud. Soc. 173. 

“Some day a reformer may appear who will 
seek to have forbidden comment on the evidence 
by the lawyers in a case. He will say, perhaps, 
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or he will jabber—a man that idiotic probably 
could only jabber— ‘. . . the jury will not do 
equal justice unless comment by counsel is 
prohibited.’” 25 J. Am. Jud. Soc. 182. 

“The suggested interpretations of the com- 
merce clause do violence to its essential purpose 
and ignore its background. But as new wine 
may be put into old bottles despite the ancient 
warning, so new interpretations of constitu- 
tional provisions sometimes may be maintained 
if the language used in them will support at all 
the new interpretations.” U.S. v. Sutherland, 
9 F. Supp. 204, 209. 

“The individual employee is dealt with by the 
act as an incompetent. The government must 
protect him even from himself. He is the ward 
of the United States, to be cared for by his 
guardian even as if he were a member of an 
uncivilized tribe of Indians or a recently emanci- 
a slave.” Stout v. Pratt, 12 F. Supp. 864, 


“The law of the case must be accepted by us. 
And we accept it, not grudgingly but cheerfully ; 
not in letter but in spirit also; not as one who 
is driven against his will, but as one upon whom 
a great light has broken, so that the scales have 
fallen from his eyes. What has been declared 
in this very case by the Court of Appeals to be 
the law is the law of the case, subject to an 
exception we shall consider hereafter.” Hoff- 
man v. H. O. L. C., 55 F. Supp. 453, 454. 

One summer day when the light docket at 
Joplin had been exhausted, Judge Otis entered 


the following formal court order: 


“It is directed, ordered and decreed that at 
high noon Thursday, June 15, the following 
officials, to wit: Harry Spaulding, Bill Caster 
and Louis Shaw, do absent themselves from the 
United States Court House at Joplin and betake 
themselves to some limpid Missouri stream, and 
there, equipped with all necessary parapher- 
nalia, tempt, catch, seize and capture choice 
representatives of the finny tribe. It is ordered 
that they continue diligently in the aforesaid 
pursuit from high noon until the going down 
of the sun and even thereafter. Failure to 
comply faithfully with this order will result in 
the most serious consequences. So ordered.” 

Nationwide press dispatches told of the 
Judge’s death only two days before Christmas, 
and a few days later smilingly reported how the 
funeral in the small Baptist church at Hopkins, 
Mo., had been carried out in accordance with his 
detailed instructions, even to the requirement 
that the mourners “sing lustily.” 


Said Albert L. Reeves, his associate on the 
bench: 


_ “He gave his life to the establishment of 
justice, and his brilliant record will light the 
way for those of us who remain and for others 
who will come hereafter.” 
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Law and Administrative Government 
Davin A. SIMMONS 


THE PROFESSOR OF LEGAL HISTORY in the Uni- 
versity of London, writing in the dispassionate 
and scholarly style of the true historian, de- 
scribes in the following language a crisis in 
common law history at a time when lawyers 
were called “serjeants” : 

* * * “The serjeants from the beginning held a 


high place in the legal world; we soon find 
Parliament referring hard questions to the ser- 


jeants as well as to the judges, and quite early. 


in the fourteenth century the Crown adopts the 
policy of recruiting the bench from the out- 
standing men at the bar. * * * 


“The courts of Equity—Chancery, Star 
Chamber, Court of Requests—were differently 
organized. The permanent clerical establish- 
ment of each of these courts undertook the 
duties of attorneys, and so professional attor- 
neys had no place there. Still, there remained 
numerous duties of a quasi-legal character 
which had to be done, and litigants soon found 
it convenient to have a sort of law agent who 
would set the complicated machinery in motion 
by engaging and conferring with the various 
branches of the protession as occasion required, 
and doing other duties, sometimes of a legal and 
sometimes of a business character. * * * 


“The rise of new courts and the extension 
of the jurisdiction of old ones had far out- 
grown the limits within which the serjeant 
cared to act * * * Indeed, the position of the 
law had changed considerably under the Tudors. 
Justice was no longer the exclusive concern of 
judges and serjeants * * * It was now an affair 
of state requiring constant attention from the 
Crown which was viewing with some anxiety 
the activities of its courts. * * * There was 
a chance of the Crown turning to the civilians 
for exponents of a newer technique of law and 
government; but in the end a sort of compro- 
mise was worked out. * * * The law was brought 
once more into vital contact with the world 
of affairs and politics, That contact was neces- 
sary if the law was to continue as a growing 
system, but the dangers were of the gravest, 
as the history of the Stuart judiciary will 
show.” 

Professor Plucknett (Concise History of the 
Common Law, 2nd ed., 1936) there presents a 
parallel with the present situation in the United 


States, except that the result of the situation 





The author is a member of the Houston, Texas, 
bar, president of the American Bar Association, and 
past president of the American Judicature Society. 


here still hangs in the balance. New institu- 
tions have been created, each with its “per- 
manent clerical establishment” in which attor- 
neys are said to have a dubious place. Justice, 
if such this form may be called, has again 
become “an affair of state.” There has been 
more than a little “turning to the civilians for 
exponents of a newer technique of law and 
government.” 


Indeed, the struggle of which the distin- 
guished historian speaks is more than a parallel, 
for it was a part of the tradition out of which 
America was born. That was not only the 
period when the legal institutions of what is 
now the English-speaking world were reaching 
their modern form, but the period when the 
American colonies were founded. 

One needs but to re-read the Declaration of 
Independence and the twenty-seven paragraphs 
of indictment against the King and Parliament 
to have a very clear picture of what to them 
constituted tyranny. We have become so ac- 
customed to thinking of the Declaration of 
Independence only in the terms of its grand 
pronouncements as to life, liberty and the 
pursuit of happiness that we are prone to over- 
look the very practical aspects of that document 
which defined the grievances of the colonies 
and of the individual citizens caused by the 
arbitrary and unbridled exercise of power by 
King and Parliament. 

Among other things, it charged (a) that the 
King had made judges dependent upon his will 
alone; (b) that he had created a multitude of 
new offices and had sent hither swarms of 
officers to harass our people and eat out their 
substance; (c) that he had combined with 
others to subject us to a jurisdiction foreign 
to our Constitution, unacknowledged by our 
laws, and contrary to the forms of our govern- 
ment; (d) that he had deprived us in many 
cases of the benefits of trial by jury; (e) that 
he had altered fundamentally the forms of 
our government; and (f) that King and Par- 
liament has suspended our own legislatures 
and had declared themselves invested with 
power to legislate for us in all cases what- 
soever. 
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Those were charges that were said to justify 
a revolution, and there are those who now say. 
that the same acts of tyranny in modified form 
have appeared among us again. I am perfectly 
willing to let each thoughtful person reason 
out the comparison for himself, but I believe 
most of us will agree that bureaucracy, with 
its absorption of all powers of government, 
is in violation not only of the spirit of this 
country as expressed in the Declaration of 
Independence, but is in violation of the very 
letter of our Constitution. Certainly our form 
of government is now entirely different from 
anything envisioned by the founders. 


The problem today, of course, concerns no 
usurpation or oppression from afar. The ques- 
tion is whether surrender shall come from 
within, as so well stated in the seventh and 
eighth chapters of First Samuel: 


“And Samuel judged ... And he went from 
year to year in circuit . . . Then all the elders 
... came to Samuel... and said unto him, ‘... 
Now make us a king to judge us like all the 
nations.’ But the thing displeased Samuel, 
when they said, ‘Give us a king to judge us.’ 
... And he said, ‘This will be the manner of 
the king that shall reign over you... Ye shall 
be his servants. And ye shall cry out in that 
day because of your king which ye shall have 
chosen you .. .’ Nevertheless the people re- 
fused to obey the voice of Samuel; and they 
said, ‘Nay; but we will have a king over us; 
that we also may be like all the nations .. .’” 

Though history, whether legal or biblical, 
usually speaks in terms of kings, the point 
is always arbitrary government. Samuel’s 
people, short-sightediy weary of the effort re- 
quired in democratic government, wanted to 
be “like all the nations.” The Tudors and the 
Stuarts, and the House of Hanover, which lost 
America for England, in order to free them- 
selves from the restraints of law championed 
what Professor Plucknett rationalizes as “a 
newer technique of law and government.” 


Nothing indicates that these urges will not 
remain so long as men inhabit the earth. The 
question at any time is whether enough people 
with enough intelligent vigor remain to pre- 
serve the gains of law over insidious and multi- 
form despotism. Today arbitrary power, as 
the concomitant of either war or political philo- 
sophy, rules the greater part of the world. 
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Indeed, most of its peoples have never known 
a different governance, 


THE AMERICAN EXPERIENCE 


At the close of the eighteenth century a con- 
stitution was adopted creating the United 
States, in which it was expressly provided that 
a Congress of elected representatives would do 
the legislating for the nation and a system of 
independent courts of law would supply the 
necessary judicature. With the advent of the 
twentieth century both legislation and judi- 
cature, with mounting frequency, have been 
combined with executive powers in a non-re- 
presentative and non-judicial arm of govern- 
ment called “administrative.” That this is a 
Second Revolution in American government is 
not denied by its partisans, who not only advo- 
cate these institutions and stoutly defend them 
but, like the Tudors and the Stuarts, wage 
unremitting war against the supremacy of law. 

It has been said that neither court nor ad- 
ministrative agency “should repeat in this day 
the mistake made by the courts of law when 
equity was struggling for recognition as an 
ameliorating system of justice.” United States 
v. Morgan, 307 U.S. 183, 191 (1939). But on 
the law-making side Senator Connally, the 
present chairman of what is now and for some 
time to come will be the most important legis- 
lative committee in the world, has said that in 
placing “transcendent powers” in administra- 
tive agents, “the Congress seemingly has di- 
vested itself of its own judgment and its own 
discretion and its own legislative wisdom” 
(79 Cong. Rec. 11156). 

Administrative government is one of the 
great facts of our time. Reaction to it takes 
many forms. There are those who refuse to 
recognize it as legitimate, though its pro- 
ponents point out that revolutions, like mon- 
archies, create their own legitimacy. There 
are those who find no praise too high for it, 
although in other affairs they would be the 
first to deplore such an extreme. There are 
those who study it to an infinity of words and 
documentation, though it is no new phenomenon. 
And then there are those who assay the more 
arduous task of fitting it into our institutions 
in such a way as to preserve their free nature 
without preventing government from achieving 
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its present-day purposes. Let us see what has 
been or may be done in support of this latter 
attitude. 

In the 1920’s the problem of administrative 
government was treated in terms of judicial 
review—that is, the relations of administrative 
agencies to courts—whereas we now know that 
mere court review is sterile where Congress 
confers unlimited discretion. Senator George, 
during the debate on the war contract rene- 
gotiation bill, called it “arbitrary” legislation 
(Cong. Rec., Jan. 21, 1944, p. 588). Special 
administrative courts were once suggested by 
a committee of the American Bar Association 
(S. 1835, 78rd Cong. 1st Sess.; S. 3676, 75th 
Cong. 3rd Sess.; 58 A.B.A. Rep. 208, 426 
(1933) ; 59 A.B.A. Rep. 539 (1934); 60 A.B.A. 
Rep. 136 (1935); 61 A.B.A. Rep. 220, 233, 
721 (1936)) and by the minority of the 
Attorney General’s Committee on Administra- 
tive Procedure (Senate Document No. 8, 77th 
Cong. Ist Sess., pp. 203-209 (1941)). In 
1937 the President of the United States re- 
commended a comprehensive plan for the sep- 
aration of judicial and prosecuting functions in 
administrative agencies. He stated that the 
present form of administrative tribunal, which 
performs “administrative work in addition to 
judicial work, threatens to develop a ‘fourth 
branch’ of the Government for which there is 
no sanction in the constitution” (Report of 
the President’s Committee on Administrative 
Management, with Message of the President 
and Special Studies, 1937). So far as these 
proposals mean a trial de novo by an independ- 
ent tribunal on the order of the Board (now 
Court) of Tax Appeals, they are a solution 
of only the problem of the judge-prosecutor 
combination found in administrative agencies. 
Special courts have at least four disadvantages: 
(1) because they are specialized, they are sub- 
ject to the pulling and hauling of special private 
and governmental interests; (2) they weaken 
the jurisdiction of the regular courts of the 
land with which citizens are familiar and to 
which they are accustomed to resort for justice; 
(3) there is more to the problem than mere 
separation of judge and prosecutor, for the 
judge must have some law to apply, which 
he does not have so long as administrative 
powers are conferred in practically unlimited 
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terms; and (4) courts can exercise only powers 
of adjudication and hence furnish no solution 
for the increasingly serious problem of adminis- 
trative rule-making typified in general price, 
wage, rate, and food regulations. 

More recently, legal thought has turned to 
matters of procedure, in some part, perhaps, 
as a result of the movement for the revision 
and uniformity of rules of procedure in the 
federal trial courts. An administrative pro- 
cedure act was passed by Congress but vetoed 
by the President (Walter-Logan Bill, H.R. 6324, 
76th Cong. 3rd Sess.; House Doc. No. 986, 
76th Cong. 3rd Sess.). Meanwhile, the Attor- 
ney General of the United States in 1938, as 
a part of the movement for reform of judicial 
procedure, recommended that attention be 
turned to the procedure employed by the ad- 
ministrative process; and the President author- 
ized a thorough and comprehensive study of 
existing practices and procedures with a view 
to detecting deficiencies and pointing the way 
to improvements (Senate Doc. No. 8, supra, 
pp. 251-252). Pursuant thereto, the so-called 
Attorney General’s Committee on Administra- 
tive Procedure, after elaborate studies, made 
its report in 1941 (Senate Doc. No. 8, supra). 
The Senate held hearings on the legislative 
proposals growing out of the work of that 
committee (Hearings, Administrative Proce- 
dure, on S. 674, S. 675, and S. 918, 77th Cong., 
Ist Sess.), but suspended consideration with 
the imminence of war. ‘The current World War, 
however, has been more than an interruption, 
for it has given us further experience with 
administrative agencies and has increased the 
awareness of administrative government on the 
part of every citizen and every group or in- 
terest. We believe we now know more than we 
did when the Walter-Logan Bill was drafted 
or when the Attorney General’s Committee re- 
ported. 

It has recently become common to approach 
administrative government by a method of 
search and publicity. The search is for shock- 
ing cases of “bureaucratic” government. The 
publicity feeds undiscriminating appetites for 
public scandal. A little thought will demon- 
strate, however, that such investigations have a 
limited usefulness so far as maintaining orderly 
legal processes are concerned. Of course, legis- 
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lative investigations have an assured place in 
all matters of government, but, as the Senate 
Small Business Committee has so well put it 
(89 Cong. Rec. 5411, 5412): 


“We, the Congress, cannot examine into in- 
dividual cases or regulations beyond what is 
necessary to determine whether parties should 
have legal protection. Our function, once we 
are satisfied that the conditions so require, is 
to pass laws not only so that administrators 
may have power under them, but also in order 
that the people may have the protection of 
those laws. . . . Laws without enforceable rights 
are a mirage. Administration without or be- 
yond the law is doomed to failure... . The 
way to make it workable is to grant the neces- 
sary powers to the administrators and the nec- 
essary rights to those who are regulated, in- 
cluding the means of protecting those rights 
in any administrative or judicial proceedings.” 


LEGISLATIVE NEEDS 


The immediate lines of approach are neces- 
sarily legislative, and it seems clear that they 
must take two separate but related courses. 
First, there must be an administrative pro- 
cedure act. Second, Congress must—as it now 
seems firmly to recognize—more specifically 
state and limit the powers which it has dele- 
gated to administrative agencies. The latter 
is essential in order that jurisdiction may be 
understood by both the regulators and the 
regulated. The former is equally essential to 
furnish the regulators and regulated with a 
basic blueprint of methods of operation and 
means of control. 

An administrative procedure statute, such 
as is proposed in the widely supported Mc- 
Carran-Sumners Bill (S. 7 and H.R. 1203), 
must have three principal features: (1) It 
must provide for publicity of administrative 
law and procedure. (2) It should differentiate 
and state at least the minimum requirements 
of the two types of administrative action, rule 
making and the adjudication of particular 
cases. (3) It must specify and simplify the 
methods of judicial review. In addition, two 
further matters are desirable: a statement of 
the incidental procedurai rights, such as those 
relating to appearances or investigations, and 
express limitations upor the sanctions which 
administrative agencies may impose. Within 
each of these different items there is, of course, 
much room for inclusion and exclusion. There 
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is a minimum beyond which such legislation 
may not be reduced, and this seems to be about 
the position taken in the McCarran-Sumners 
Bill. Additional and tempting features to add 
to such a measure there surely are, but wisdom 
dictates against any proposal which may sacri- 
fice fundamentals for detail. 

If both an administrative procedure act and 
a more precise definition of administrative 
powers can be secured, at least we will be 
assured of some measure of law in administra- 
tive government. But that need not and should 
not end efforts at further improvement. Some 
functions of the agencies should be recaptured 
by the Congress and some function should be 
returned to the ordinary courts. 

Congress should recapture its legislative 
power even in the fields of lesser federal legis- 
lation. If necessary, it could act through its 
own Bureau of Legislation working under the 
immediate direction, supervision and control 
of the Congress and its various committees. 
The congressional establishment has only a 
few thousand employees to assist the ninety- 
six senators and four hundred and thirty-five 
Congressmen. If Congress does not have the 
time nor the means to investigate and draft 
all the subordinate rules and regulations needed 
to supplement its acts, it can certainly take out 
of the executive departments and the adminis- 
trative agencies the people engaged in com- 
posing, writing, and expertizing these minor 
laws. It is estimated that there are thousands 
of these. If they functioned as part of the 
congressional establishment, they would have 
a legislative esprit de corps and a broad general 
outlook on legislative problems distinct from 
that of “bureaucrats” anxious to expand their 
own authority. Certainly the draftmanship of 
all rules and regulations would become more 
uniform and more consistent with the spirit 
of our institutions. 

Congress should also give thought to return- 
ing judicial functions to the ordinary courts. 
Why not create a system of minor federal 
courts similar to that of the states and cities, 
with jurisdiction in controversies arising under 
minor federal regulations? Of the uncounted 
thousands now exercising judicial functions in 
the bureaus and commissions, those who are 
qualified might well be placed under the courts 
as masters, commissioners and examiners, 


where they would properly become a part of 
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the judicial establishment and have the out- 
look, impartiality, and esprit de corps of the 
judge. They could be localized throughout the 
country in federal court houses and thus be 
available for the prompt hearing of complaints 
involving the thousands of minor governmental 
regulations. 

At some time this nation will surely stand, 
without knowing it, at a crossroads which point 
one way to freedom and order and the other 
way to bondage and chaos. Many people cite 
good reasons for saying that the day of choice 
is at hand. If we pass blindly on, we may find 
ourselves so used to bargaining rather than 
adjudication, and so accustomed to politics 
rather than legal administration, that we will 
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neither recognize nor appreciate a government 
according to law. This is not said in a spirit 
of legal isolationism. The antidote for arbitrary 
power is not a struggle against all power—to 
the point of depriving governments of the 
means to govern and protect. Dictatorship v. 
Anarchy, though delusively opposite and conven- 
iently simple labels, are extremes and not alter- 
natives. They currently stand for things which 
are equally opposed to that “government under 
law” which the civilized world has sought for 
more than 2000 years and has occasionally 
achieved. We have achieved it here on this 
continent, and the issue is whether we shall 
retain it or see it frittered away, bit by bit, as 
expediency and indecision dictate. 





The Michigan One-Man Grand Jury 


GLENN R. WINTERS 


THE MICHIGAN LEGISLATURE passed in 1936 
a measure known as the chain banking bill, 
permitting banking corporations to establish 
branch banks throughout the state. One such 
bank was organized and now exists with offices 
in a half-dozen Michigan cities. Independent 
banking interests have looked with apprehension 
on this extension of the “chain store” principle 
to banks, and in several recent legislatures an 
“anti-chain banking” bill has been introduced. 
Opposition to the passage of this bill has been 
vigorous, with much newspaper publicity, and 
lobbyists for and against it have haunted the 
legislative chambers and hotel lobbies of Lans- 
ing. 

Early in 1943 the Detroit Citizens League 
forwarded to Attorney-General Herbert J. Rush- 
ton evidence tending to indicate that some of 
the lobbyists had stooped to questionable meth- 
ods of persuasion, and that some legislators had 
been found receptive. After some delay the 
attorney-general filed a petition in the Circuit 
Court for Ingham County asking for a grand 
jury investigation of alleged graft and corrup- 
tion in the legislature. The investigation, begun 
in August of 1948, is still in full swing, and has 
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brought to light conditions that have amazed 
and shocked the people of Michigan and have 
made newspaper headlines throughout the 
country. Lobbyists and legislators, past and 
present, have confessed to the giving and taking 
of bribes in connection with the banking bill 
and other pending legislation, notably an oft- 
introduced measure intended to regulate and 
give legal recognition and standing to chiro- 
practic and certain other alleged healing arts 
known collectively as naturopathy. Indictments 
have reached into the state’s highest political 
circles, and the legislature, stimulated by an 
aroused public opinion, has appropriated 
$150,000 for the completion of the investigation. 

In many respects this grand jury is similar 
to any that might be called in any other state. 
A special prosecutor heads a staff of some fifteen 
investigators, who bring in clues and evidence 
on the basis of which witnesses are summoned 
and interrogated before the grand jury, and in- 
dictments are returned as the grand jury sees 
fit, all proceedings being conducted with tradi- 
tional grand jury secrecy. The distinguishing 
feature of this particular grand jury is that it 
does not consist of twenty-three men, or the 
smaller number permitted in some jurisdictions, 
but of just one man and that man a judge. The 
Honorable Leland W. Carr, judge of the Ingham 
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County Circuit Court, sits alone as a “one-man 
grand jury.””! 

The one-man grand jury has been a part of 
the Michigan legal system for more than a 
quarter of acentury. The current investigation 
may turn out to be its greatest undertaking, 
but it has figured in three other big cases—the 
prosecution of “King Ben” Purnell, leader of 
the House of David religious colony at Benton 
Harbor twenty years ago on charges of im- 
morality; investigation of a fraudulent recount 
of votes in the 1934 election in Wayne County; 
and the extensive investigations by Judge (now 
Senator) Homer Ferguson beginning about five 
years ago into graft and corruption in Wayne 
County public offices. It has so completely taken 
over the entire field of criminal investigations, 
great and small, that the conventional grand 
jury, though still available under Michigan law, 
has practically disappeared from the state. 

The text of the one-man grand jury statute is 
given in full in a footnote.2 In substance it 
provides that any judge, including police judges 
and justices of the peace, on complaint of any 


1. Wm. P. Lovett, “One-Man Grand Jury in Action,” 
33 Nat’l Municipal Review 292 (June, 1944). 

2. Whenever by reason of the filing of any complaint, 
which may be upon information and belief, any justice 
of the peace, police judge or judge of a court of record 
shall have probable cause to suspect that any crime, 
offense, misdemeanor or violation of any city ordinance 
shall have been committed within his jurisdiction, and 
that any person may be able to give any material evi- 
dence respecting such offense, such justice or judge in his 
discretion may, and upon the application of the prose- 
cuting attorney, or city attorney in the case of suspected 
violation of ordinances, shall require such person to 
attend before him as a witness and answer such ques- 
tions as such justice or judge may require concerning 
any violation of law about which he may be questioned ; 
and the proceedings to summon such witness and to 
compel him to testify shall, as far as possible, be the 
same as proceedings to summon witnesses and compel 
their attendance and testimony, and such witnesses shall 
be entitled to the same compensation as in other criminal 
proceedings. 

If upon such inquiry the justice or judge shall be satis- 
fied that any offense has been committed and that there 
is probable cause to suspect any person or persons to be 
guilty thereof, he may cause the apprehension of such 
person or persons by proper process and, upon the 
return of such process served or executed, the justice or 
judge shall proceed with the case, matter or proceeding 
in like manner as upon formal complaint. And if upon 
such inquiry the justice or judge shall find from the 
evidence that there is probable cause to believe that any 
public officer, elective or appointive and subject to 
removal by law, has been guilty of misfeasance or mal- 
feasance of office or wilful neglect of duty or of any 
other offense prescribed as a ground for removal, the 
said justice or judge shall make a written finding setting 
up the offense so found and shall serve said finding upon 
the public officer, public board or body having jurisdic- 
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person, sworn or unsworn, may use the sub- 
poena, the power to punish for contempt, and 
the power to grant immunity from prosecution 
as a result of incriminating testimony, in an 
investigation of suspected crime, and may cause 
the apprehension of any persons who as a result 
of such investigation appear to be guilty of 
crime, for further proceedings the same as 
upon formal complaint. The act is a part of a 
section entitled “Proceedings for the Discovery 
of Crime.” The rules regarding secrecy of 
testimony are declared to be the same as for 
grand jurors, and the similarity of the whole 
procedure to grand jury proceedings led the 
newspapers to coin the phrase “one-man grand 
jury” a few years after the passage of the act.* 


BACKGROUND AND HISTORY OF THE STATUTE 


As far back as 1885 a Michigan statute estab- 
lishing the Detroit police court gave inquisi- 
torial powers to police justices in words from 
which the one-man grand jury statute was ob- 
viously copied.4 The origin of the institution in 
its present form may be traced back to a Com- 


tion under the law to conduct removal proceedings 
against said officer. And said finding shall be a suffi- 
cient complaint as a basis for removal of said officer and 
the public officer, public board or public body having 
jurisdiction of removal proceedings against said officer 
shall proceed in the method prescribed by law for a 
hearing and determination of said charges. And in re- 
spect of communicating or divulging any statement made 
by such witness during the course of such inquiry, the 
justice, judge, prosecuting attorney and other person or 
persons who may, at the discretion of such justice, be 
admitted to such inquiry, shall be governed by the pro- 
visions of law relative to grand jurors. 

Any witness neglecting or refusing to appear in re- 
sponse to such summons or to answer any questions 
which such justice or judge may require material to 
such inquiry, shall be deemed guilty of a contempt and 
shall be punished by a fine not exceeding one hundred 
(100) dollars or imprisonment in the county jail not 
exceeding sixty (60) days or both at the discretion of 
the court. Provided, that if such witness after being so 
sentenced shall appear and answer such question, the 
justice or judge may in his discretion commute or sus- 
pend the further execution of such sentence. 

No person shall upon such inquiry be required to 
answer any questions the answers of which might tend 
to incriminate him except upon motion in writing by the 
prosecuting attorney which shall be granted by the jus- 
tice or judge, and any such questions and answers shall 
be reduced to writing and entered upon the docket or 
journal of such justice or judge, and no person required 
to answer such questions upon such motion shall there- 
after be prosecuted for any offense concerning which 
such answers may have tended to incriminate him. Mich. 
Stats. Ann., Sec. 28.943-6. 


_ 3. The first official reference to a “one-man grand 
jury” appears in People v. Doe, 226 Mich. 5 (1924). 
4. P. A. 1885, Act 161, Sec. 20. 
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mittee on Law Reform of the Michigan State 
Bar Association, headed by Judge Chester L. 
Collins of Bay City, in 1915. That committee 
recommended the appointment of a special Com- 
mittee on Criminal Law and Criminal Procedure 
to report back at the next meeting, and at the 
suggestion of Judge Collins the chairmanship of 
the special committee went to Walter S. Foster, 
Lansing attorney, who as Ingham County prose- 
cutor had recently secured the conviction of the 
state treasurer on charges of embezzlement, 
using a twenty-three-man grand jury. 

The Foster committee first considered a broad 
revision of criminal procedure, but, lacking time 
and facilities for such a project, it concentrated 
its efforts on a few specific improvements, the 
first of which was proceedings for the discovery 
of crime. The text of the bill later introduced 
and passed appears in the 1916 report of that 
committee,® along with an introduction from 
which the following paragraphs are quoted: 

“In his History of the Criminal Law Sir 
James Fitz James Stephen says: ‘It is singular 
that with the law as to coroners in full opera- 
tion since 1276, no duties of the same sort should 
have been imposed on the justices of the peace 
appointed forty-eight years afterward in 1324.’ 
It is no less singular that in our present Michi- 
gan statutes under the head of ‘Proceedings for 
the Discovery of Crime,’ the sole provisions 
relate to coroners’ inquests. 

“The preliminary examination before a jus- 
tice, the first statutory authority for which was 
in 1554, appears to have been intended to serve 
the purpose of an inquest for the discovery of 
crime. It was literally an ‘examination’ of the 
accused wherein he and other witnesses were 
questioned to expose and detect the crime. But 
by the time of the adoption of our own system 
of preliminary examinations, the English plan 
which we followed had evolved from an inquest 
for the discovery of crime into a proceeding 
in the nature of a preliminary trial of a par- 
ticular individual, leaving us no model for any 
proceeding to serve the purpose of the original 
inquest except the grand jury, which in this 
state is called only under extraordinary condi- 
tions.” 


SIMILAR STATUTES IN OTHER STATES 
The idea of a judicial inquiry into the com- 


mission of crime is very far from being unique 
to. Michigan law. The following states now 





5. Proceedings, Michigan State Bar Association, 1916, 
p. 103. 

6. Laws, 1907, c. 200, Sec. 1; S. D. Code, 1939, Sec. 
34.0901. 

7. Laws, 1731, c. 70. 

8. P. A. 1895, c. 274. The legislative history of these 
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have, or have formerly had, something closely 
resembling though not identical with the Michi- 
gan statute: 


South Dakota—“Whenever a complaint veri- 
fied positively or upon information and belief 
by the attorney-general, state’s attorney or city 
attorney is laid before any magistrate that a 
criminal offense has been committed in this 
state and asking for an investigation of the 
same, such magistrate shall use his subpoena 
requiring every person he may deem proper to 
attend before him at the time and place men- 
tioned in such subpoena and submit to an 
examination and give testimony concerning any 
er of law about which he may be ques- 
tioned.” 


The witness is required to swear to his tes- 
timony as reduced to writing, and the magis- 
trate is given power to igsue a warrant for the 
arrest of whatever person appears to be the 
offender, for further proceedings according to 
law.® 


Connecticut—This state offers what is prob- 
ably the oldest example of transfer of grand 
jury powers to judges. In 1731, more than two 
hundred years ago, the Connecticut legislature 
passed “An Act Requiring the Justices, Grand 
Jurors, etc. in every Town in this Colony to 
meet together twice a Year, to advise what may 
be more proper to suppress Vice and Immo- 
rality.”7 From that statute was taken a later 
law limiting the inquests to grand jurors, but 
in 1895 it was amended to give power to conduct 
an inquisition to the justices of the peace 
residing in any town or any three of them, with 
subpoena power and the power to punish for 
contempt.2 A 1941 statute empowers the 
superior courts on their own motion to institute 
an “investigation to determine whether or not 
there is probable cause to believe that a crime 
or crimes have been committed” before any 
judge of that court or a state referee, with 
subpoena and contempt powers expressly given. 
Secrecy of testimony is to be governed by order 
of the court.® 


Vermont—Judges of county and municipal 
courts may conduct an inquest into any matter 
under investigation by the state’s attorney, but 
only upon his written application. Testimony 
is under oath and secret except on order of 





statutes is reviewed in McCarthy v. Clancy, 110 Conn. 
482 (1930). 

9. Conn. Stats., Supp. 1941, c. 334, Sec. 889f. See 26 
J. Am. Jud. Soc. 79 (1942) for an instance in which this 
procedure was used to advantage. 
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supreme or county court. Subpoena power is 
given.!° Special provision is made for inquests 
by justices or municipal judges in cases of sus- 
picious death! and fires.}? 


Oklahoma—lInvestigation may be conducted 
by any judge of a court of record on written 
request of the county attorney or sworn com- 
plaint of any other person, in cases of violations 
of liquor and gambling law only.1* Subpoena 
and contempt powers are expressly given. Spe- 
cial judges may be appointed for the purpose. 
The Oklahoma appellate courts have not been 
very friendly to these statutes, holding them 
inapplicable to district judges on jurisdictional 
grounds,'* holding that the duties imposed “are 
for the most part ministerial” and not judicial,’® 
and holding that although the statute positively 
declares that upon the presentation of findings 
by the judge the county attorney “shall” prepare 
an information, the court is without power to 
compel him to proceed if he refuses to do so.1* 


Wisconsin—The words “John Doe Proceed- 
ings” are part of the title of Section 361.02 of 
the Wisconsin statutes, but the text deals only 
with preliminary examinations before a magis- 
trate. That some judicial inquiry into the 
commission of crime is practiced in Wisconsin 
under this statute appears from the following 
statement by the attorney-general: 

“When it becomes necessary to take testimony 
in the course of a criminal investigation, this is 
usually done through John Doe proceedings 
under Sec. 361.02 of the Wisconsin Statutes. 
For a complete discussion of the procedure see 
State ex rel. Long v. Keyes, 75 Wis. 288, 44 
N.W. 13. To a certain extent such proceedings 
which are held before a magistrate are accorded 
the same protection of secrecy as are grand 
jury proceedings, at least to the extent that the 
accused is not entitled to an inspection of the 
testimony taken.”!7 

Arizona—This state’s criminal code is a copy 
of the American Law Institute model, and does 





10. Stats. 1917, Sec. 6617, amended P. A. 1921, c. 
207; P. L. 1933, Sec. 8149-55. 

11. P. L. 1933, Sec. 8144-6. 

12. P. L. 1933, Sec. 8147-8. 

13. Okl. Stats. 1941, Tit. 37, Sec. 83; Tit. 21, Sec. 
951. 

14, Ex parte Gudenoge, 2 Ok. Cr. 110 (1909). 

15. Ex parte Ballew, 21 Ok. Cr. 105 (1921). 

16. Kirkpatrick v. Retail Merchants Ass'n of Tulsa, 
140 Okla. 118, 282 P. 668 (1929). 

17. Letter from William A. Platz, attorney-general, 


- Nov. 16, 1944, 


18. Information furnished by Joe Conway, Attorney- 
General, and Thomas J. Craff, Assistant Attorney-Gen- 
eral, letter, Nov. 20, 1944. The case mentioned was 
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not specifically provide for judicial inquiry into 
the commission of crime. Very recently, how- 
ever, a judge of the Superior Court, in cases 
involving embezzlement of public moneys, held 
investigation proceedings in chambers and 
called witnesses and took their testimony by 
official reporter in private, with attorney-gen- 
eral, county attorney and state examiner pres- 
ent, and after being satisfied of the sufficiency 
of the evidence to justify the issuance of 
warrants, held the regular preliminary hearing 
and held defendants to trial in the superior 
court. The court’s opinion used the words “John 
Doe complaint” referring to the start of the 
case. Other proceedings of a like nature were 
held in a case involving two persons charged 
with bribery of the same officials. Certain 
objections and motions to quash the informa- 
tions were denied. The procedure, therefore, 
evidently is on a usable basis in Arizona what- 
ever its statutory authority may be.!® 


Oregon—“Under our procedure a proceeding 
may be inaugurated upon the complaint of any 
person before a justice of the peace, and a 
warrant may issue upon probable cause. If the 
defendant is not known, he is proceeded against 
as John Doe.”!® It is not unlikely that this 
much could be said of numerous other states. 

In Kansas, Montana and Utah provisions sim- 
ilar to that of Oklahoma, dealing primarily with 
liquor law enforcement, once existed but have 
been repealed.2° Of interest in this connection 
is an Idaho statute providing for very similar 
proceedings with power to administer oaths and 
subpoena witnesses, but held not by a judge but 
by the Director of Enforcement of the Depart- 
ment of Law Enforcement.21 A recent New 
Jersey statute gives county detectives and in- 
vestigators attached to the prosecutor’s office 
the power to administer oaths in relation to 





State v. Melczer and Kroloff, Superior Court, Maricopa 
County, No. 17678-1, information filed Aug. 5, 1944. 

19. Letter from George Neuner, Attorney-General, 
citing Oregon Comp. Laws, Ann., Vol. 9, p. 245. 

20. Mont. Rev. Codes (Choate, 1921), Sec. 11109, 
repealed by Initiative Measure No. 30, p. 603, Laws, 
1927. Kansas R. S. Ann., 1923, c. 62, Sec. 301 (gam- 
bling, liquor, or any offense where the accused is a 
fugitive from justice); Utah C. L. 1917, Sec. 3374. 
These provisions are not in the current Kansas and 
Utah statutes. 

21. Laws, 1943, c. 175, Sec. 1107. 

22. Laws, 1939, c. 276, Sec. 1, p. 697; R. S. 41:2-1.1, 
1938-40 Supp., p. 403. Sustained, State v. Barts, 33A. 
(2d) 838, 846 (1944). 
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matters involving violation or attempted viola- 
tion of the criminal laws of the state.?? 


SOME MICHIGAN INVESTIGATIONS 


Although a close approximation to the Mich- 
igan one-man grand jury is thus seen to exist 
or have existed in a dozen of the states (and 
the Montana repeal, incidentally, was merely 
a part of a repeal of state liquor laws and not 
a rejection of this institution as such), it has 
reached its greatest development in Michigan. 
No official records are kept of the number of 
one-man grand jury investigations in the state 
or in any county. Walter S. Foster, chairman 
of the committee that drafted the act, recently 
estimated that the average would probably be 
fifty a year, perhaps one from each county.?* 
A review of the cases that reached the supreme 
court will give some idea of the scope and 
variety of one-man grand jury investigations 
in the past twenty-eight years if not their 
exact number. 

The first one was People v. Willson, 205 Mich. 
28 (1919). This was a relatively minor inves- 
tigation begun on February 11, 1918, less than 
a year after the enactment of the statute, before 
a justice of the peace in Oakland County to 
ascertain whether or not the treasurer of Royal 
Oak township had kept fraudulent books. At 
about the same time a judge of the Recorders 
Court of Detroit conducted an investigation of 
alleged graft in the Detroit water board. Oak- 
man V. Recorder of Detroit, 207 Mich. 15 
(1919). In 1921 a Grand Rapids judge investi- 
gated charges of malfeasance against the mayor 
of Bay City, particularly with respect to alleged 
lack of enforcement of the state liquor laws. 
Mundy Vv. McDonald, 216 Mich. 444 (1921). 

The first big case to attract attention was 
the House of David investigation in 1923. The 
Israelite House of David is a religious colony 
at Benton Harbor, known chiefly for the luxu- 
riant beards of its unshaven male members, and 
especially for its picturesque bearded baseball 
team that has toured the county fairs of the 
United States for a generation. Presiding 
genius of the colony was one Benjamin Franklin 
Purnell, familiarly known as “King Ben,” who 
had proclaimed himself as the “Seventh Angel 
Messenger” who “comes with the Seventh Key 
to unlock the mysteries of godliness.” At the 


23. Letter, Oct. 25, 1944. He had no figures available, 
and this should be considered merely a random guess. 
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Benton Harbor colony, established in 1903, the 
“elect of Israel” were to be “gathered together 
and their bodies prepared to receive the King- 
dom of God.” 

A disillusioned family from Ohio who sold 
their all, turned over the proceeds to Ben and 
moved into the colony in 1912, filed suit in 
federal court in Grand Rapids for their money 
and property back, and in the course of the 
testimony it became evident that part of the 
preparation of the bodies of the female members 
of the colony to receive the Kingdom of God 
was to engage in immoral practices with King 
Ben. The full story is told in Hansel v. Purnell, 
1 F. (2d) 266 (1924). 

Public interest was aroused by this case, and 
by subsequent cases containing charges of 
seduction and rape and counter-charges of 
slander and conspiracy. The attorney-general 
filed a petition for an investigation under the 
1917 act to determine the nature and extent of 
criminal activities in the colony, and Judge 
Harry J. Dingeman of Detroit, presiding circuit 
judge of Michigan, conducted it. So far as the 
House of David was concerned, this investiga- 
tion did not accomplish much. Purnell dis- 
appeared and the tabloids of a dozen midwestern 
states joined in a man-hunt. Michigan politics 
became involved in the case, and when Purnell 
was finally found he was not prosecuted. The 
significance of the case so far as the one-man 
grand jury is concerned, was the occasion it 
offered the Supreme Court of Michigan to hold 
the statute constitutional and, ironically enough, 
send Walter M. Nelson, Detroit attorney who 
had started the whole thing by filing the Hansel 
case, to jail for contempt of court. This case, 
People v. Doe and In re Nelson, 226 Mich. 5 
(1924), will be discussed at length hereinafter. 

In November, 1934, Orville E. Atwood de- 
feated Guy M. Wilson for secretary of state 
by a narrow margin. Members of the defeated 
party questioned the count, a special session of 
the “lame duck” legislature was convened in 
December, and a committee was appointed to 
conduct an investigation of the election and 
report back. That committee selected certain 
Detroit precincts and conducted a recount of 
the ballots, at the conclusion of which they 
announced that Wilson had gained 13,774 votes 
—enough to win the election for him. The 
legislature thereupon declared Wilson elected, 
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but the supreme court found the entire legisla- 
tive proceedings out of order for parliamentary 
reasons and sustained Atwood’s tenure.** Early 
in January a committee of the new legislature 
made an investigation of the investigation, as a 
result of which Judge Thomas M. Cotter of the 
Detroit Recorders Court conducted a one-man 
grand jury investigation of the recount, on peti- 
tion of the attorney-general. Testimony and 
evidence assembled indicated the grossest sort 
of fraud in the recount, and thirty-two of the 
participants were arrested and tried on infor- 
mations filed by the attorney-general, fifteen of 
whom were convicted. These included prominent 
political leaders of Detroit and members of the 
legislature, and their convictions were sustained 
by the supreme court.”5 


THE FERGUSON GRAND JURY 


In August, 1939, Detroit police found an auto- 
mobile containing the bodies of a woman and 
child dead of carbon monoxide poisoning. 
Suicide notes left by the woman told of wide- 
spread corruption in public offices, one of those 
accused having been the woman’s lover. News- 
papers played up the story and William E. 
Dowling, assistant prosecuting attorney, began 
immediate investigation of the charges in the 
absence of his superior, Duncan C. McCrea, on 
a trip to Florida. McCrea hastened back to 
Detroit and ordered the investigation stopped 
at once, explaining publicly that his office did 
not have the time and facilities for it. An 
appeal to Mayor Richard W. Reading was 
answered with high-sounding assurances but no 
action. Finally, seven private citizens, mem- 
bers of the Detroit Citizens League, took advan- 
tage of the one-man grand jury law and filed 
a petition in the Wayne County Circuit Court 
for a one-man grand jury investigation. The 
court received the petition en banc, granted it 
and assigned Judge Homer Ferguson to the job. 
For more than two years Judge Ferguson, 
assisted by a special prosecutor and staff, de- 
voted his full time to the investigation. A 
vast network of gambling and vice operating 
under official protection was uncovered. Mayor 





24. Wilson v. Atwood, 270 Mich. 317 (1935). 

25. People v. O’Hara, 278 Mich. 281 (1936). 

26. Much of the story is told in People v. McCrea, 
303 Mich. 213, 6 N. W. 2d 489 (1942). See also a long 
series of articles by John D.- Boettcher, a state’s witness 
under a grant of immunity, in the Detroit News, 
throughout the month of January, 1944, and an article 
“Unprecedented Success in Criminal Courts,” 26 J. Am. 
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(ex-mayor by that time) Reading, Prosecutor 
McCrea, Sheriff Thomas C. Wilcox, and a host 
of lesser officials, vice operators, go-betweens, 
etc., were indicted, tried and convicted and are 
now serving prison sentences. More than 5,000 
witnesses were interviewed, and the number of 
indictments totalled 360. Shortly after the con- 
clusion of the investigation, which had much 
favorable publicity, Judge Ferguson resigned 
from the bench and ran for the United States 
Senate, where he is serving today.”® 


EXAMPLES OF SMALLER INVESTIGATIONS 


Two or three minor investigations in the early 
history of the one-man grand jury have already 
been mentioned. In 1937 Judge Gadola of the 
Genesee County Circuit Court presided over an 
investigation into a secret criminal organiza- 
tion known as the “Black Legion” operating 
in and around Flint. For a period of nearly 
two years Circuit Judge George W. Sample of 
Washtenaw County has been presiding over 
investigation and prosecution of gamblers in 
the vicinity of the Willow Run bomber plant, 
using the one-man grand jury for the purpose.?7 


THE REASON FOR THE ONE-MAN GRAND JURY 


The grand jury is an ancient institution, 
dating from the “inquisitio” of the Frankish 
kings, before the Norman Conquest, when a 
body of neighbors was summoned and asked 
under oath various questions regarding the 
conduct of royal affairs in the vicinity, includ- 
ing the keeping of the peace. In that connec- 
tion, they were required to tell what they knew 
and suspected regarding murders, robberies and 
other crimes.28 When kings became oppressors, 
as occurred later on in England, the grand jury 
stood between them and the people as a protec- 
tion against unfounded prosecutions. These 
two separate functions survive in the grand 
jury of today—to prevent reckless and _ ill- 
advised prosecutions by certifying to what is 
known as “probable cause” as a prerequisite to 
further criminal proceedings against an indi- 
vidual, and to investigate alleged or suspected 
violations of law when no particular offender 


Jud. Soc. 42 (Aug., 1942). 


27. The Gadola case is reported in People v. St. John, 
284 Mich. 24 (1938). Other examples are related in an 
article by Pliny W. Marsh, “Michigan’s One-Man Grand 
Jury,” 8 J. Am. Jud. Soc. 121 (1924). 


28. 1 Pollock and Maitland, History of English Law 
120 (1895). 
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can be named and perhaps not even a particular 
offense. 

As for the first of these, the report of the 
Cleveland Foundation Survey of the Adminis- 
tration of Criminal Justice states: 

“It is no longer needed as a bulwark of our 
liberties, as the trial courts and juries, together 
with other community institutions, are quite 
capable of protecting us against executive 
tyranny or prosecution. Generally, the grand 
jury does little more than rubber stamp the 
opinion of the prosecutor. It is almost exclu- 
sively dependent upon him for its knowledge of 
the law, and for its information on the facts 
it is almost entirely dependent on his zeal and 
willingness.”2® 

There is nothing improper in the prosecutor 
playing such a role, and many of the states have 
simply eliminated the grand jury’s part in all 
or most criminal proceedings, allowing the pros- 
ecution to be initiated on an “information” 
issued by the prosecutor instead of an “indict- 
ment” issued by a grand jury.*® 

Many people, however, including the Cleve- 
land authority just quoted,*! favor the continu- 
ation of the grand jury as an inquisitorial 
agency. The grand jury investigation is still 
very much a part of American criminal justice, 
and as this is written a New York grand jury 
is uncovering startling conditions in the legisla- 
ture and judiciary at Albany.?? Even in its 
investigative function, however, the last sen- 
tence quoted from the Cleveland report is all 
too true. Instances are on record where grand 
juries have proceeded on their own initiative 
even in spite of opposition from the prosecutor,®* 
but it is not an unfair generalization to say 
that the same inherent weaknesses that make 
the grand jury depend on the prosecutor in the 
making of presentments make it lean the same 
way in the conduct of criminal investigations. 
Newspaper reports indictate that the current 
Albany investigation is largely the work of 
Special Prosecutor George P. Monaghan. 

The off-hand solution to that problem would 
be to pass the investigative function of the 
grand jury over to the prosecutor the same 





29. Criminal Justice in Cleveland, pp. 211-212 (1922). 

30. See Miller, “Informations or Indictments in 
Felony Cases,” 8 Minn. L. Rev. 379, reprinted 8 J. Am. 
Jud. Soc. 104 (1924). 

31. “There will always be instances in which the in- 
quisitorial powers of the grand jury are necessary for 
the initial discovery or proof of a violation of law. 
* * * At times it is needed to institute inquiry into the 
acts of public officials themselves.” ‘/bid., p. 212. 
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as the indicting or presenting function. In 
many states where the grand jury has fallen 
into disuse that is approximately what has 
happened. A difficulty arises, however, in that 
effective grand jury investigations require the 
exercise of certain powers, including power to 
subpoena witnesses and require the production 
of books and papers, the power to punish for 
refusal to answer questions or for false and 
evasive answers, and the power occasionally to 
grant immunity from prosecution as a result 
of incriminating testimony, which never have 
been and doubtless never should be entrusted to 
an official such as a prosecuting attorney. As 
has been well stated by Professor John B. 
Waite,** the one-man grand jury is a device to 
modernize, simplify and render more efficient 
the inquisitorial function of the grand jury just 
as the substitution of the information for the 
indictment has done for its accusatory function. 
ADVANTAGES OF THE ONE-MAN GRAND JURY 


That the one-man grand jury is just such 
an improvement over older methods of inquisi- 
tion, the highly successful Michigan experience 
over a period of more than a quarter of a 
century clearly shows. In the first place, a 
one-man institution is more flexible, less un- 
wieldy and cumbersome than one composed of 
twenty-three or any number greater than one. 
Vital to the extraordinary success of the Fergu- 
son investigation in Detroit was the ability of 
Judge Ferguson, devoting his full time to the 
work, to meet a witness at any convenient place, 
at any convenient time, without waiting for 
twenty-two other men. In addition to his 
regular offices, Judge Ferguson maintained a 
secret suite on the nineteenth floor of the Na- 
tional Bank Building, and at various times had 
as many as two other secret meeting-places or 
“hideouts” as they were dubbed by the news- 
papers, where timorous witnesses could give 
their testimony with a minimum risk of recrim- 
inations from those against whom they tes- 
tified.25 That he succeeded in gaining the 
confidence of prospective witnesses was indi- 





32. See the New York Times, especially during the 
early part of November, 1944, when the story was fre- 
quently on the front page. 

33. Cases from Minnesota, Illinois and New York are 
cited in Dession and Cohen, “The Inquisitorial Func- 
tions of Grand Juries,” 41 Yale L. J. 687, 698 (1932). 

34, Interview, October, 1944. 

35. Detroit News, Sep. 8, 1941. On Jan. 11, 1945, 
a key witness in the Carr investigation was murdered. 
He had declined a bodyguard. 
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cated by the many volunteers throughout the 
investigation, and especially when he announced 
it was drawing to a close.*¢ 

In this connection, the following comment by 
Walter S. Foster, previously quoted, is per- 
tinent: 


“It is doubtful if anyone who has not handled 
a 23-man grand jury appreciates its limitations. 
Actually, it is very seldom an investigative 
body, but considers only testimony presented 
by the prosecuting official, and probably not 
one in a multitude do any real investigating. 
This is not a surprising result, for the jurors 
have other affairs of their own which need 
attention and are not in a position to pursue an 
investigation over a long period. It is unthink- 
able that such a jury would patiently work for 
a year the way Judge Ferguson did, or as Judge 
Carr is now doing. With one man conducting 
the investigation, he may recess for any time 
deemed advisable by him, whether it be one 
day or many weeks, during which period inves- 
tigators can make a satisfactory check, and 
then he may convene and sit for a half day or 
an hour and recess again until more testimony 
is available. Such procedure would be impos- 
sible for a large jury from scattered homes.’’37 


Brisk dispatch of business, prompt decisions, 
freedom of action, and the ability to take advan- 
tage of sudden “breaks,” are characteristic of 
the one-man grand jury to an extent never 
possible in a group of from thirteen to twenty- 
three men. 

The one-man grand jury has a further advan- 
tage in concentration of responsibility. Anyone 
who has ever served as chairman of a com- 
mittee knows that the usefulness and participa- 
tion of the individual members run in inverse 
proportion to their number. Praise for a suc- 
cessful twenty-three man investigation diffused 
among the twenty-three does not warm the 
heart of any one of them very much, while 
censure for failure may always be shifted to 
the other twenty-two. Both of these powerful 
incentives to accomplishment are at their best 
when centered on one person. 

A third major advantage of the one-man 
grand jury is the possibility and likelihood 
of having the investigation in skilled and expert 
hands. Not all judges are trained investigators, 
of course, but the strictly investigative features 
of the work are not part of the judge’s function 
anyway. The judge will be, however, trained 
in the criminal law and in the art of dealing 

36. Detroit News, Sep. 12, 1941. See 26 J. Am. Jud. 


Soc. 42 (1942) for further details and comment. 
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with witnesses and suspected criminals. John 
Boettcher, one of the state’s witnesses in the 
Detroit case, told a Detroit News reporter: 


“Judge Homer Ferguson and Chet O’Hara, 
his special prosecutor, are hard guys. They 
gave me many unpleasant hours. I haven’t any 
malice. They had a job to do and they did it. 
When they turned their blast on me I found out 
they knew their way around. Before the grand 
jury went into action it seemed that our set-up 
in the Reading administration was perfect. 
But Ferguson and O’Hara found the loop- 
holes,.”’38 

And again, 

“I simply got caught. The Ferguson-O’Hara 
grand jury put me in a vise, turned the handle 
hard, and squeezed the truth out of me.’’3® 

Judge Van Buren Perry of Aberdeen, South 
Dakota, a circuit judge of many years’ experi- 
ence, comments as follows regarding the prac- 
tical effectiveness of the closely analogous South 
Dakota procedure: 


“The statute is a useful one in this: When 
the state’s attorney wishes to make it impossible 
for witnesses thereafter to recede from or 
change their story, he immediately swears out 
a John Doe proceeding and the witnesses are 
dragged in forthwith, their statements are 
taken, reduced to writing, signed and sworn to. 
This freezing of the testimony is often of the 
utmost value. The statute is also useful in 
cases where public rumor has charged an offense 
and the state’s attorney wishes pretty definitely 
to know whether or not there is enough evidence 
obtainable to warrant a prosecution. The pro- 
ceedings are secret, sudden, and the name of the 
suspect is not disclosed. It is therefore, a 
very valuable tool in the hands of one who is 
disposed to use it.’ 


In Michigan it is never necessary to await 
the opening of a scheduled grand jury term. 
Prompt, vigorous action, on a hot trail, are 
possible when the wheels of grand jury proce- 
dure may be set in motion at any time by any 
judge. 

The Detroit News in an editorial on August 
23, 1939, commenting on the debate that pre- 
ceded the decision to use a one-man grand jury 
instead of the twenty-three man grand jury 
that could have been called, summarized the 
arguments for the one-man jury as follows: 

“A one-man grand jury can command greater 
public confidence than even an ideal twenty-three 


man grand jury is likely to command, since the 
latter must divide responsibility among twenty- 


38. Detroit News, Jan. 24, 1944. 
39. Ibid., Jan. 3, 1944. ; 
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three. Thus the councilmen referred to answer 
their own criticism. A twenty-three man grand 
jury can do nothing that a one-man grand jury 
cannot do, and being less expert, less economical, 
and less responsible, it might do less.” 


OBJECTIONS CONSIDERED 


The arguments against the one-man grand 
jury center around the contention that it im- 
poses non-judicial duties on a judge. The 
Supreme Court of Michigan has consistently 
rejected this, although until recently not in a 
very convincing manner. In Mundy v. McDon- 
ald*! a one-man grand juror was sued for libel 
and the Supreme Court denied recovery on the 
basis of judicial privilege, saying: 

“That defendant acted in a judicial capacity 


cannot, we think be questioned. What he did, 
he did as a circuit judge.” 


No cases were cited, and no argument offered 
beyond the sentences quoted. The question there 
arose only in that incidental manner, and the 
constitutionality of the statute was directly 
challenged for the first time in a case arising 
out of the House of David investigation. Walter 
M. Nelson, attorney for the plaintiffs in the 
federal case that started the whole proceedings*? 
was summoned as a witness before the grand 
jury, and declined to give certain information 
regarding his clients on the basis of attorney- 
and-client privilege. One half of the supreme 
court agreed with him on this point and re- 
marked as to his other five contentions, the 
first of which was the unconstitutionality of 
the statute: 

“In our view of the case a disposition of 


the second of these contentions will make it 
unnecessary to discuss the other propositions.’’* 

The other half of the court agreed with the 
trial court that the defendant’s acts constituted 
contempt and went on to decide the other points 
adversely to him, affirming his conviction by an 
equally divided court. The court’s entire dis- 
cussion of the constitutionality of the statute 
occupies seven and one-quarter lines in the 
middle of page 18 of the opinion. It reads as 
follows: 

“1. The objection to the constitutionality of 
the act under which the examination was held 
is that it confers non-judicial duties on circuit 
judges. This objection is answered by the case 


of Mundy v. McDonald (with citations), where 
we said: 


41. 216 Mich. 444, 20 A.L.R. 398 (1921). 
42. Hansel v. Purnell, 1 F. (2d) 266 (1924). 
43. People v. Doe, 226 Mich. 5, 7 (1924). 
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“*That defendant acted in ft capacity 
cannot, we think, be questioned. What he did, 
he did as a circuit judge.’” 

Mundy v. McDonald and People v. Doe have 
been the foundation of all the court’s subse- 
quent holdings of constitutionality, in none of 
which, until 1945, was there further discussion 
of the point.*4 


- A NEw YORK PRECEDENT 


A comparable question arose in New York 
in 1927. under a statute empowering the gov- 
ernor to designate a judge to take evidence 
and report back to him with recommendations 
in any proceeding for removal by him of a 
public officer.*° The case of Matter of Richard- 
son arose out of an investigation of charges 
against the president of the Borough of Queens 
by Mr. Justice Townsend Scudder of the 
Supreme Court undertaken by direction of the 
governor of the state. The judge retained 
special counsel, associate counsel, consulting 
engineers, accountants and other staff members, 
rented offices, and plunged into the job. 


“Witnesses were subpoenaed to attend before 
Judge Scudder in aid of the preliminary investi- 
gation and were examined in his presence after 
being placed under oath. Counsel for the 
accused official was denied the opportunity to 
be present, and denied a transcript of the min- 
utes or other information as to the substance 
of the testimony. The depositions of witnesses 
procured by the judge under the compulsion of 
a writ were treated as equivalent to the office 
notes of counsel, memoranda for private use in 
prospective litigation. They were not embodied 
in a public record subject to public scrutiny or 
to inspection by opposing counsel. They will 
never be so embodied except in so far as it may 
happen that their contents will hereafter be 
repeated at the hearing. 

“A preliminary investigation thus restricted,” 
said Judge Cardozo, “is not a hearing by a 
judge. It is a search by an inquisitor.” 


Further on, Judge Cardozo continues in force- 
ful words which the staunchest friend of the 
one-man grand jury can hardly deny are not 
wholly inapplicable to it: 


“The judge is made a prosecutor. He is to 
have his counsel and assistant counsel and 
experts and detectives. He is to follow trails 
of suspicion, to uncover hidden wrongs, to build 
up a case as a prosecutor builds one. If he were 
the district attorney of the county he would do 
no more and no less. What he learns is not 


44. People v. Wolfson, 264 Mich. 409 (1933) ; People 
v. St. John, 284 Mich. 24 (1938). 
45. C. L. Ch. 47. 
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committed to a record available to all the world. 
It is locked within his breast to be withheld or 
disclosed as his discretion shall determine. No 
doubt he is to act impartially, neither present- 
ing from malice nor concealing from favor. One 
might say the same of any prosecutor. The 
outstanding fact remains that his conclusion 
is to be announced upon a case developed by 
himself. Centuries of common-law tradition 
warn us with echoing impressiveness that this 
is not a judge’s work,’’*® 

Other authorities in support of this view are 
to be found. Says the Supreme Court of Okla- 
homa: 

“The duties devolving upon the judge in these 
special proceedings are for the most part min- 
isterial and not judicial. The legislature might 
have delegated the power to the mayor of the 
city, to some notary public or to some other 
officer.’”’47 

Professor Edson R. Sunderland, distinguished 
authority on legal procedure in the University 
of Michigan Law School, has termed the one- 
man grand jury an “anomaly,” and says that 
such an office, if allowed to exist, should be 
attached to the attorney-general’s department 
“since its functions are inconsistent with the 
impartiality which ought to characterize the 
judicial office.’’4% 


Wuat Is A JupGE SUPPOSED TO Do? 


In appraising the various viewpoints on this 
subject, it is well to reflect upon just what is 
the scope of the judicial function. Hearing 
and deciding cases is certainly the center and 
substance of it, but who will say that all else 
is ultra vires to a judge? As remarked by 
Judge Leland W. Carr,*® the man presiding over 
the current investigation of the Michigan legis- 
lature, a great part of every court’s time is 
occupied with such non-judicial matters as the 
hiring and firing of janitors and stenographers, 
redecoration of the courtroom, etc. In Michigan, 
vacancies in the elected office of prosecuting 
attorney are filled by appointment of the circuit 
judge. A broad view of the court’s powers 
must be taken to avoid falling into manifest 
absurdity. 


Bouvier’s Law Dictionary gives under the 





46. 247 N Y. 401, 407 (1928). Italics added. 

47. Ex parte Ballew, 21 Okla. Cr. 105 (1921). 

48. Interview, Jan. 13, 1945. 

49. Interview, Dec. 18, 1944. 

50. City of Terre Haute v. R. Co., 149 Ind. 174, 37 
L.R.A. 189 (1897). 

51. Morton v Woodford, 99 Ky. 367, 35 S.W. 1112. 
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heading of “Judicial Power” many examples of 
powers and duties conferred upon courts at one 
time or another and held to be without or within 
the judicial power. Upheld as appropriate work 
for courts have been such tasks as the appoint- 
ment of city commissioners,©° to establish 
towns,®! and to fix the salary of a county at- 
torney.®? Disapproved®* were statutes requiring 
judges to review qualifications of county officials 
before appointment,®4 to appoint a commission 
to act as supervisor of elections,®®5 and to decide 
whether the question of granting liquor licenses 
should be submitted to the voters.5¢ Many more 
examples of each are available. 

Without attempting to reconcile all the cited 
cases, we cannot help but agree with Judge 
Carr’s opinion, as expressed in the interview 
from which he was previously quoted, that the 
best term to describe adequately the work of 
the judge is the administration of justice. 
Lawyers themselves are officers of the courts 
in the furtherance of this broad objective, and 
if the acts of the judge fit into a reasonable 
and practicable pattern directed to that end, 
they are not, or should not be, wtra vires. 

That is not to say that the judge could not 
easily step out of his proper part. Professional 
detectives are a part of the essential equipment 
of a large-scale investigation such as that at 
Lansing, but if Judge Carr were to play Hawk- 
shawk with bloodhound and magnifying glass 
he would certainly be assuming a non-judicial 
role. That is about the view Judge Cardozo 
took of the New York procedure in Matter of 
Richardson, but Michigan one-man grand jury 
investigations have not thus far been conducted 
that way. Judge Carr sits on the bench, in his 
courtroom, and witnesses are questioned by a 
prosecutor before him, with the judge ruling 
on the propriety of the questions asked, de- 
ciding whether or not an answer to a question 
would compel a man to testify against himself 
or to incriminate himself, committing witnesses 
for contempt for refusing to answer or answer- 
ing falsely, and engaging in other indisputably 
judicial acts. That is the substance of the part 


N.W. 690. 


_ 53. Some of these citations are from the brief of Wil- 
liam Henry Gallagher, counsel for petitioner in In re 
Slattery, discussed infra. 
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he plays, and incidental duties of a different 
kind cannot alter its essentially judicial nature. 

Although courts may do many things not 
strictly judicial, none but a court may exercise 
the contempt power.5? The number of cases 
in which the Supreme Court of Michigan has 
sustained the exercise of the contempt power 
in these proceedings®® indicates how important 
it is to the success of the work. The same may 
be said of the power to grant immunity—a 
strictly judicial function.5® No official investi- 
gating agency attached to the executive or 
legislative departments without these powers 
could be as effective and useful as the one-man 
grand jury is with them. 

The Supreme Court of Michigan is not alone 
in sustaining this sort of procedure against 
arguments based on separation of powers. The 
Supreme Court of Errors of Connecticut, in a 
very well-considered opinion by Maltbie, J., in 
1930 held as summarized in an official headnote: 

“The legislature has the right to impose upon 
justices of the peace powers and duties of an 
administrative nature, such as the power to in- 
vestigate crime in the statute under considera- 
tion; and committing to the same magistrates 
the judicial function to act when confronted 
with the refusal of a witness to testify is equally 


lawful and does not constitute a denial of due 
process of law to them.’ 


The Supreme Court of the United States 
denied certiorari to McCrea and other defend- 
ants in the Ferguson investigation, on consider- 
ation of briefs in which the one-man grand jury 
procedure was fully described. 318 U. S. 783 
(19438). 

The last word on the constitutionality of the 
one-man grand jury in Michigan has come from 
the Supreme Court of Michigan since the fore- 
going paragraphs were written. Francis P. 
Slattery, vice-president of the chain bank 
against which the anti-chain banking bill was 
directed, was sentenced by Judge Carr to sixty 
days in the Ingham County jail for contempt 
for reluctance and evasiveness in his answers 





57. Hale v. State, 55 Ohio St. 210, 45 N.E. 199, 36 
L.R.A. 254; Wyatt v. People, 17 Colo. 252, 29 P. 961, 
and other cases cited in Bouvier, p. 1749. 

58. People v. Doe, 226 Mich. 5 (1924), People v. 
W olfson, 264 Mich. 409 (1933), In re Watson, 293 Mich. 
263 (1940), People v. Bommarito, 270 Mich. 455 (1935) : 
In re Wilkowski, 270 Mich. 687 (1935), In re Schnitzer, 
295 Mich. 736 (1940), In re Ward, 295 Mich. 742 
(1940), In re Cohen, 295 Mich. 748 (1941) and others. 
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to questions regarding his activities as a lobby- 
ist against the bill. On petition to the 
Supreme Court for writs of habeas corpus and 
certiorari, the constitutional question was 
briefed and argued more fully than ever before 
in the history of the statute. The petitioner 
relied heavily upon Matter of Richardson. The 
Michigan court, while paying tribute to Car- 
dozo’s “characteristically learned and lucid 
style,” admits it is “much impressed but not 
bound by the opinion.” It distinguishes the 
New York case on the ground that the duties 
there considered were directly delegated to the 
judiciary by the executive with no other object 
than to report back findings to the governor, 
and also that the Michigan constitution differs 
from that of New York in making the circuit 
judge a conservator of the peace.*! The court 
says that because of the importance of the 
question it has reexamined it with care, and it 
then reviews its own previous decisions on the 
subject. With respect to People v. Doe it states 
that the disagreement within the court was 
“not as to the constitutionality of the act, but 
whether defendant, an attorney, was obliged to 
disclose information which he claimed was con- 
fidential.” The wording of that opinion does 
not bear out such an analysis. The exact words 
of the dissenting half of the court were: 

“In our view of the case a disposition of the 


second of these contentions will make it unnec- 
essary to discuss the other propositions.” 


Not another word was said by them about the 
other propositions, including the constitutional 
question, and it is very hard to see how those 
words can be construed to mean that they 
agreed with the prevailing opinion on the other 
propositions. 

The court, however, then proceeds to settle 
the question in Michigan for once and for all 
by declaring (after reviewing the rest of the 
Michigan cases) : 


“So that there may be no further question, 
we hold that the judge conducting a one-man 





many times returned by the services he rendered the 
community by his confessions and testimony.” Detroit 
News, Jan. 29, 1944, quoting Judge (then Senator) 
Ferguson. 

60. McCarthy v. Clancy, 110 Conn. 482 (1930). See 
also, State v. Daniels, 38 S. D. 81, 160 N. W. 723 
(1916), upholding the constitutionality of the South 
Dakota statute. 

61. Art. 7, Sec. 18. 

62. In re Slattery, — Mich. —, — N. W. —, No. 
42,917, Oct. term, 1944, decided Jan. 4, 1945. Opinion 
by Butzel, J. 








148 
grand jury proceeding is acting in a judicial 
capacity.’’62 


ABUSE OF THE GRAND JUBY PROCESS 


The second major argument against the one- 
man grand jury is the possibility of its abuse 
by an arbitrary, high-handed and tyrannical 
judge. Walter M. Nelson of Detroit, principal 
in the contempt action of People v. Doe, may be 
excused for having strong feelings in opposition 
to it, having spent thirty days in jail as his 
contribution to the judicial history of the 
statute. “The one-man grand jury and per- 
sonal] liberty,” says Mr. Nelson, “cannot exist 
together.’’® 

There have been unconfirmed accusations and 
charges, some of which have reached the news- 
papers, of the use of third degree methods in 
the Ferguson investigation in Detroit. One of 
the most popular of these was the story that a 
certain witness was dangled by his heels from 
a seventeenth-story window until he lost con- 
sciousness.** Another witness is supposed to 
have had his teeth knocked down his throat in an 
effort to get him to give the desired testimony. 
In this connection, the statements of John 
Boettcher, previously quoted, that Ferguson 
and O’Hara were “hard guys,” that they “gave 
me many unpleasant hours,” and that they “put 
me in a vise, turned the handle hard, and 
squeezed the truth out of me,” are not without 
some significance, although there is nothing in 
those words that necessarily indicates more 
than thorough-going, relentless, determined 
and effective examination of witnesses. Writing 
as he did at that time, Boettcher could hardly 
have been expected to say more, regardless of 
what they had actually done. 

In addition to the constitutional question in 
the Slattery case, the petitioner denied that 
there was any contempt, and the briefs indicated 
that the contempt holding was predicated upon 
Slattery’s claimed inability to recall a particular 
conversation with a particular legislator in 
which that man indicated he was willing to 
change his vote on the bank bill “for a con- 
sideration.” The Supreme Court justices were 
plainly doubtful about this particular lapse 
of memory, but the argument is not without 
force that there is room for the exercise of 
arbitrary power where a man may be sent to 
jail because of his insistence that he does not 
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remember one of several hundred similar inci- 
dents that the prosecutor and grand jury want 
him to remember. 

A further danger, though not of serious pro- 
portions, is indicated in a warning by the 
Supreme Court of South Dakota in a 1911 
opinion that the South Dakota statute “cannot 
be resorted to to obtain evidence for use in a 
civil suit growing out of a transaction con- 
stituting a criminal offense.”® The New York 
Court of Appeals, twenty-two years before the 
Richardson case, foreshadowed it in an opinion 
condemning the use of a subpoena naming no 
defendant but merely reciting that the magis- 
trate has “reason to suppose an offense has been 
committed and for the purpose of investigating 
whether it has been committed,” and remarked: 


“The danger of prosecuting before a magis- 
trate without any legal proof is apparent when 
the subpoena in question is read, as it calls for 
all journals, day books, order books, blotters, 
ledgers, checks, check books, stub books, bank 
pass books, letters, copies of letters, etc., cover- 
ing a period of nine years. In addition, it calls 
for various contracts made by parties shown 
to be interested in pending litigation with a 
party whose counsel was also counsel for the 
complainant. No business secret would remain 
unknown if such a command were obeyed. The 
subpoena was suggestive of private ends and 
furtive aims.’ 


Whether or not the particular charges here 
suggested were founded or unfounded, the real- 
ity of this danger cannot be ignored. There is 
in the inquisitorial process, backed up by such 
powerful weapons of compulsion as the grand 
jury possesses, an inequality of situation be- 
tween the inquisitor and the witness that 
requires some sort of safeguard to prevent the 
inquisitor from taking advantage of the man 
who stands helpless before him. “Inquisition” 
is itself an unpleasant word, and the opprobrium 
that attaches to it springs largely from the 
horrible stories of the “Spanish Inquisition” 
of the Middle Ages, when religious fanatics 
knew no restraint in their search for heretics. 

The twenty-three man grand jury constitutes 
a fairly good safeguard against unfair and 
tyrannical practices. Human nature has not 
sunk so low that twenty-three men, chosen as 
grand jurors are chosen, can be expected to 
agree to do wrong. However, as has been pre- 
viously mentioned, the twenty-three are not in 
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close touch with much of the work of the prose- 
cutor who builds the case up before them. In 
their absence, the self-restraint of the prose- 
cutor is the chief protection of the witness, 
and lacking that, it is not hard to imagine that 
he could arrange to have his way in dealing 
with witnesses without the knowledge of the 
grand jury. 

Is there no safeguard in the one-man grand 
jury? Judges are of all kinds, gcod and bad, 
and a scheming judge and prosecutor could 
doubtless arrange to have their own way for a 
time, but few and far between are the judges 
who are not upright, honorable, high-minded, 
and possessed of a fitting sense of decorum and 
of the high responsibilities of judicial office. 
The integrity of the judiciary is as adequate a 
safeguard against the taking of unfair advan- 
tage and unreasonable action in a one-man 
grand jury as any other safeguard under any 
other system. If that much cannot be said 
for the judiciary of a state, then the entire 
administration of justice in that state will 
break down and remain so until the standards 
of the bench are restored to their proper level. 

Another argument frequently encountered in 
attacks on one-man grand jury investigations 
is that it is unconstitutional to bring a man in 
as a witness, compel him to tell his story, and 
then indict him. This is alleged to be in effect 
compelling him to testify against himself. This 
hardly deserves discussion here, for there is 
nothing about it that is peculiarly characteristic 


of the one-man grand jury. The very same 
question would arise if a twenty-three man 


grand jury should question a number of wit- 
nesses and then indict some of their number. 
It is perhaps a tribute to the effectiveness of 
the one-man grand jury that it has been so 
often raised in cases arising therefrom. 

The question was considered by the Supreme 
Court of South Dakota in a case arising in 1929 
under the John Doe statute of that state. In 
proceedings styled against John Doe, the sus- 
pected culprit was brought in as a witness, and 
a case against him having been made out of his 
own testimony, his name was substituted for 
that of Joe Doe. The court refused to sanction 
this procedure, but it remarked: 

“We do not mean to say that a proper and 
legitimate use of Section 4504 can in no case 


be made. It can properly be employed if an 
effort is being made in good faith to determine 
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whether or not a crime has been committed and 
if so by whom. For example, if a prosecuting 
attorney or a magistrate is advised that an 
automobile has been stolen and the owner has 
no idea by whom it was taken, it may be per- 
fectly proper under those circumstances to file 
a complaint against John Doe, alleging the 
larceny and requesting an investigation, and 
proceed to conduct an investigation under Sec- 
tion 4504. And if as a result of such investi- 
gation it appears that larceny was committed 
by William Smith, a warrant may issue for his 
arrest, and a subsequent indictment or informa- 
tion against him would not be vitiated by the 
fact, if it so happened, that he was called and 
testified as a witness in the John Doe proceeding 
without having been advised of his constitu- 
tional rights, providing at the time he was so 
called he was not under suspicion of the larceny 
in such fashion that it should be said as a 
matter of fact that the investigation was then 
primarily upon the question of his guilt or 
innocence,’’®? 


There are no Michigan cases in which a one- 
man grand jury indicted a man already under 
suspicion as was the defendant in the above 
case, on his own testimony, but the Michigan 
court has uniformly sustained indictments and 
convictions in spite of the fact that the de- 
fendants had previously testified as witnesses. 
To hold otherwise would be in effect to grant 
an “immunity bath” to every witness. This 
would no doubt be a very effective way to gather 
evidence, but there would not be much point in 
gathering it if nothing could be done with it. 

To justify the one-man grand jury it is not 
necessary to deny all merit to all of the argu- 
ments against it. There is no man so rich that 
his account does not contain a few liabilities 
as well as assets. His solvency is determined 
not by the existence or non-existence of liabili- 
ties but by the comparison between liabilities 
and assets. Surely the advantages of the one- 
man grand jury procedure far outweigh 
anything that has yet been said against it. 
As Kim Sigler, special prosecutor for the Carr 
grand jury, pointed out, the state prison at 
Jackson is full of men of proven guilt, paying 
the penalty for wrongs that would have gone 
unpunished except for the work of the one-man 
grand jury.® 

WHAT'S IN A NAME? 

A comparison of the extent and success of 
judicial investigations of crime in Michigan 
and in the other states where they are available 
indicates that one would not be entirely unjus- 
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tified in saying that the popularization of the 
catch phrase “one-man grand jury” has had a 
great deal to do with their further development 
in Michigan. 

As previously mentioned, that phrase is an 
entirely unofficial nickname coined about the 
time of the House of David investigation in 
1923. It is frequently referred to as a 
“misnomer,” but there is nothing misleading 
about it, it gives a clear idea of the nature of 
the institution, and has been used freely and 
exclusively in briefs, opinions, and everywhere 
else, even by those who apologize for it. The 
Michigan Supreme Court, in the Slattery opin- 
ion, declares that in spite of some people calling 
it a “misnomer,” the term is descriptive and 
will be used by the court. The time will come 
when the apologies will be discontinued. 

It is merely a historical accident that a trial 
jury should be termed “petit” and an accus- 
ing jury “grand.” Neither one is more grand 
or more petty than the other. The words 
“grand jury” ring grandly, however, and sug- 
gest the majesty of the law and solemn pro- 
ceedings dealing with important matters. 

While big investigations have doubtless been 
carried out under the South Dakota statute, 
an examination of the reported cases and avail- 
able evidence indicates that the hypothetical 
case of the stolen automobile given in the Smith 
case just about represents the view of the 
South Dakota bench and bar as to the possi- 
bilities and usefulness of “John Doe proceed- 
ings.” If there and in other states the judicial 
investigative machinery were known as a grand 
jury, the attitude of bench and bar might well 


be altered to the extent of taking greater advan- 
tage of it. 


THE WORDING OF THE STATUTE 


More important, however, are vital differ- 
ences in the wording of the statutes. Michigan 
one-man grand jury investigations may be in- 
itiated upon the filing of any complaint, which 
may be upon information and belief, and there 
is no limitation as to who may file it. The big 
Detroit investigation was started on a com- 
plaint signed by private citizens after public 
officials later shown to be involved in the crime 
had refused to take action. In South Dakota, 
proceedings may be started only on complaint 
of the attorney-general, state’s attorney or city 
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attorney, and must be sworn to. 
Perry: 

“In this respect I think the statute is weak. 
There have been occasions when we have had 
very weak state’s attorneys, sometimes with 
little or no experience, who have not been ac- 
tive in investigating or vigorous in prosecuting 
criminal offenses. There have been occasions 
when I would have liked the authority to in- 
itiate proceedings. Sometimes the state’s at- 
torney is unwilling to start anything. The only 
way by which an unwilling state’s attorney can 
be forced into a prosecution is for the judge 
to call a grand jury, and that often is not at 
all effective if the state’s attorney will not pre- 
sent evidence to the grand jury and the grand 
jury should happen to be composed of men 
who are unable to get the evidence for them- 
selves,’’69 

The Vermont statute is similar to that of 
South Dakota with respect to initiation of pro- 
ceedings, but the Connecticut statute goes even 
farther than Michigan. It begins: 

“When it shall appear to the Superior Court 
in any county that the due administration of 
justice requires an investigation to determine 
whether or not there is probable cause to be- 
lieve that a crime or crimes have been com- 
mitted within the county, said court may order 
an inquiry to be made into the matter, to be 
conducted before any judge of that court or 
a state referee.” 


From these words it is clear that the court 
would not even need to wait for the filing of a 
complaint, as in Michigan, but could act on the 
basis of a newspaper dispatch, an anonymous 
telephone call, or any other kind of tip that 
satisfied the judges that an investigation was 
needed. 

Again, someone will protest that such action 
by the court is non-judicial. This argument, 
in the last analysis, is part of the “sporting 
theory of litigation.” If a judge is a mere 
judicial umpire calling balls and strikes, it is 
of course out of order for him to take any af- 
firmative action on his own motion. If, how- 
ever, the court be looked upon as an institution 
created by the people and charged by them with 
the responsibility of administering justice in 
the community, there is nothing incongruous 
in arrangements making it unnecessary for the 
court to sit idly and helplessly by in the face 
of conditions crying out for the application of 
law and justice, until somebody else gives it a 
starting push. It would be an improvement on 


Says Judge 
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the Michigan statute if it were amended in this 
respect to conform to the Connecticut pro- 
cedure. 

The inquisitorial power is vested in Michigan 
in “any justice of the peace, police judge, or 
judge of a court of record.” In South Dakota 
it resides in “any magistrate;” in Connecticut 
in judges of the Superior Court and, on order 
of that court, state referees, who are retired 
judges. In Vermont it is in judges of county 
and municipal courts. The South Dakota pro- 
vision is probably the equivalent of that of 
Michigan. It seems desirable to have the power 
widely diffused. Only a judge of outstanding 
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abilities can make a success of a big project 
such as the Lansing and Wayne County investi- 
gations, but the advantages of the procedure 
in minor cases as described by Judge Perry of 
South Dakota warrant making it available to 
every judicial officer having jurisdiction in 
criminal cases. 

All of the four states mentioned give the 
judge power of subpoena. Also important to 
the successful operation of the procedure in 
Michigan have been the power to punish for 
contempt and the power to grant immunity. 
These should be included in any one-man grand 
jury statute. 





Court Reorganization in Maryland 
WILLIAM C. WALSH 


AT THE ELECTION held on November 7, 1944, the 
voters of Maryland adopted a constitutional 
amendment designed to improve the judicial 
system of the state, and particularly directed 
towards strengthening the Maryland Court of 
Appeals, which is the State’s highest court. 
The adoption of the amendment represents 
the first change made in Maryland’s judicial 
system since that system was established by the 
Constitution of 1867. Most of the provisions of 
the amendment had been advocated from time 
to time by various State Bar Association com- 
mittees, and by others, beginning in 1908, but 
for one reason or another, these proposals did 
not even reach the legislature until 1941, and 
the amendment which proposed them that year 
failed of passage by a narrow margin. How- 
ever, the supporters of the reorganization of 
the courts felt encouraged at the splendid show- 
ing made in the 1941 legislature, and at the 
annual meeting of the State Bar Association 
held in the summer of 1941, a resolution was 
passed asking Governor Herbert R. O’Conor 
to appoint a commission to study the entire 
judiciary article of the state constitution with 
a view to recommending improvements in it. 
The Governor, who had strongly supported 
the movement in the 1941 legislature, complied 
with this request by appointing a commission 
of leading lawyers and judges, with the late 
Carroll T. Bond, then Chief Judge of the Court 


Mr. Walsh is a member of the Cumberland, Md., bar, 
and attorney-general of Maryland, and was chairman 
of the State Bar Association committee that sponsored 
the project. 





of Appeals, as chairman. Taking its name from 
the chairman, the Bond Commission recom- 
mended a reorganization of the Court of Ap- 
peals, the abolition of the Orphans’ Courts of 
the state, the consolidation of the clerks’ offices 
of the various courts in Baltimore City, 
and various other changes. An interim report, 
which included the proposals for the reorganiza- 
tion of the Court of Appeals, was approved at 
the annual meeting of the State Bar Association 
held in June, 1942, and the state Democratic 
platform of that year approved the proposals 
in principle. 

In the fall of 1942, Judge James Clark of 
Ellicott City, then president of the State Bar 
Association, appointed a committee of the Asso- 
ciation to sponsor the recommendations of the 
Bond Commission at the 1943 session of the 
Maryland legislature. When the session opened 
early in January, 1943, bills proposing con- 
stitutional amendments to carry out the vari- 
ous recommendations of the Commission were 
introduced, and after a long and spirited fight 
the Court Reorganization Bill, somewhat modi- 
fied by the Legislature, received the three-fifths 
vote required in each House for the approval 
of such bills, but the bills dealing with the 
Orphans’ Courts and the Clerks of Court in 
Baltimore City did not pass. 

The Court Reorganization Amendment was 
submitted to the people of the State at the 
November, 1944 election, was adopted by a vote 
of almost two to one, and by its terms became 
effective January 1, 1945. 
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To understand and appraise the changes 
made, it is necessary to set out the judicial sys- 
tem established by the constitution of 1867. 
That constitution divided the state into eight 
judicial circuits, one comprising Baltimore 
City, which now contains about half the popu- 
lation of the state, and the remaining seven cir- 
cuits comprising from two to five of the state’s 
twenty-three counties outside of Baltimore City. 
The constitution provided a Supreme Bench for 
Baltimore City, which now consists of a chief 
judge and ten associate judges, and provision 
was also made for an additional judge from 
Baltimore City to be specially elected to sit on 
the Court of Appeals. In the counties, the 
judges of each circuit consisted of a chief judge 
and of two or three associate judges, some cir- 
cuits having two and others three associates, 
and the chief judge of each county circuit also 
became a member of the Court of Appeals. The 
chief judges in the counties performed all cus- 
tomary nisi prius work in their circuits, and 
they also sat as members of the State’s highest 
Court. This Court thus consisted of one judge 
from Baltimore City, who had no nisi prius 
work, and of the seven county chief judges, who 
performed both nisi prius and appellate work. 

For more than thirty-five years leading law- 
yers and judges throughout the state had felt 
that this system was antiquated and placed our 
Court of Appeals at a disadvantage in compari- 
son with the highest courts of nearly all the 
other states, and among the reasons urged for 
a change were the following: 

1. In over forty states of the union the 
judges of the highest court perform no nisi 
prius work, and in only two, Maryland and 
Delaware, do such judges perform every kind 
of nisi prius work as part of their regular 
duties. 

2. Baltimore City contains half the popula- 
tion of the state, and has over two thousand 
lawyers, while the counties as a whole contain 
less than seven hundred lawyers, and the aver- 
age number in each county circuit is slightly 
less than one hundred. Under the old system 
one judge of the Court of Appeals was selected 
from the more than two thousand lawyers in 
Baltimore City, while seven members of the 
court were selected one each from the seven 
county circuits, in the smallest of which there 
are now only seventy lawyers, and none of 
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which contain more than one hundred and 
thirty lawyers. Furthermore, in recent years 
more than sixty per cent of the cases in the 
Court of Appeals have come from Baltimore 
City, while less than forty per cent came from 
the counties. Some of the greatest Maryland 
judges have been county men, but despite this 
it was obvious that the selection of one judge 
from a pool of more than two thousand lawyers, 
and the selection of seven other judges from 
pools averaging less than one hundred lawyers 
each would not normally furnish the State’s 
highest Court with the best possible judicial 
talent. 

3. Based on the volume of the court’s work 
in recent years, it was thought that if all the 
judges of the Court of Appeals were relieved of 
nisi prius work, five judges instead of eight 
would be sufficient, and it was also thought de- 
sirable to have an uneven number of judges on 
the court so as to avoid an even division of 
opinion among the judges, a result which, 
though infrequent, sometimes occurred. 

4. Under the old system many appeals were 
taken from decisions of chief judges in the cir- 
cuits, and while a chief judge whose decision 
was appealed did not participate in the case in 
the Court of Appeals, it was necessary for his 
associates on that court to pass judgment on 
his decision. This was embarrassing and was 
not thought to be wise. 

5. Under the old system there was no real 
head to the judicial system in Maryland, each 
judge being supreme in his own circuit, with 
no one charged with the duty of seeing that the 
administration of justice was efficiently carried 
on throughout the state. Neither was there 
any power to assign judges from one circuit to 
another, so that in cases of sickness or other 
disability of several judges in one circuit there 
was no way to furnish judicial help to the re- 
maining judge or judges. 

Under the amendment adopted last Novem- 
ber it was provided that there shall be five 
judges on the Court of Appeals, and that none 
of these judges shall perform nisi prius work, 
unless specially assigned to such work by the 
chief judge in cases of emergency. Two of the 
judges are to come from Baltimore City, and 
three from the counties, and the twenty-three 
counties are divided into three appellate circuits 
with one judge coming from each district. 
These changes relieve the appellate judges of 
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lower court work, except in cases of emergency, 
they enable two of the judges to be selected 
from the pool of more than two thousand law- 
yers in Baltimore City, and they more than 
double the pools of lawyers in the counties 
from which the three remaining judges are to 
be selected. 

To avoid displacing any judge who had been 
elected to the Court of Appeals prior to the 
adoption of the amendment, it was provided 
that any elected judge should continue to serve 
on the Court of Appeals until the expiration of 
his term, and as five county members of the 
court had been elected to the court at the time 
the amendment was adopted, these five remain 
as members. The judge from Baltimore City 
serving when the amendment was adopted had 
been appointed to fill a vacancy and will hold 
office under this appointment until the state 
election in 1946. The additional judge from 
Baltimore City provided for by the amendment 
has also been appointed, so that at present there 
are seven members of the Court of Appeals, 
two being from Baltimore City and five from 
the counties. Two of the elected county judges 
were from appellate districts which had no 
other members on the Court of Appeals, and 
these two judges automatically became regular 
members of the Court of Appeals. The three 
remaining elected county members of the court 
all came from the same appellate district, and 
the amendment provided that the governor 
should designate which one of these three 
should become a regular member of the court. 
The remaining two are termed additional 
judges, and they are to continue both as judges 
of the Court of Appeals, and as chief judges 
of their respective circuits until the expira- 
tion of the fifteen year terms for which they 
had previously been elected. Both of these 
additional judges will reach the retirement age 
of seventy in the next six or seven years, and 
hence it will be six or seven years before the 
membership of the court is actually reduced 
to five, but it will be reduced to this number 
when these judges retire, because the amend- 
ment provides that no other judges are to be 
elected to the Court of Appeals in their places. 

The two county members of the court who 
had been appointed to fill vacancies until the 
state election in 1946 were, on January 1, 1945, 
automatically removed from the court by the 
amendment, and they also lost their positions 
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as chief judges of their respective circuits. 
Both, however, have been appointed as associate 
judges in their respective circuits, the effect 
of the amendment having been to create a va- 
cancy for an associate judge in each of these 
circuits. The result was that the amendment 
was put into effect without returning any judge 
to private life. 

The amendment also provides that the chief 
judge of the Court of Appeals should be the 
administrative head of the judicial system in 
Maryland, with power to require reports from 
all the other judges, and to generally supervise 
the administration of justice throughout the 
state. The chief judge is also given authority, 
subject to such rules as the court may adopt, 
to assign judges from one circuit to another 
in cases of emergency, to assign circuit judges 
to sit as members of the Court of Appeals in 
similar cases, and to assign judges of the Court 
of Appeals to work in the circuits when such 
action seems necessary or advisable. 

It is believed by those who favored the 
changes that their adoption will eventually lead 
to substantial improvement in the courts of the 
state, particularly in the Court of Appeals, and 
it is significant that Mr. Charles Markell, for 
many years one of the leading lawyers of the 
state, has accepted the appointment as the addi- 
tional member of the court from Baltimore City. 
It is also to be observed that while the changes 
were recommended by a commission appointed 
by Governor O’Conor, a Democrat, and the 
amendment proposing the changes had the ur- 
gent support of the governor and of his adminis- 
tration, leading Republicans throughout the 
state likewise supported the amendment. Not- 
able among these were Honorable D. Lindley 
Sloan, now retired, who succeeded Judge Bond 
as Chief Judge of the Court of Appeals, and 
Honorable Morris A. Soper, former Chief 
Judge of the Supreme Bench of Baltimore City, 
and now United States Circuit Court Judge in 
the Fourth Circuit, both of whom prepared 
pamphlets supporting the amendment and made 
public addresses favoring its adoption. 

In conclusion, it seems fair to say that the 
State Bar Association bore the burden of the 
fight. Its efforts were supported by the Na- 
tional Lawyers’ Guild of Baltimore City, by the 
Women’s Bar Association of Baltimore City, 
by the Monumental Bar Association of Balti- 
more City, which is an association of colored 
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lawyers, by the Baltimore City Bar Association, 
by some of the County Bar Associations, and 
by numerous civic and organized labor groups, 
and generally by the press throughout the state, 
particularly the Baltimore Sun, but the State 
Bar Association was the real leader. The move- 
ment was initiated by that Association, all the 
members of the Bond Commission, which 
drafted the proposals, were members of that 
Association, and special committees of the As- 
sociation sponsored the bill in the Legislature, 
and also conducted a public campaign for the 
adoption of the amendment at the election last 
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November. The successful outcome of these 
efforts shows the contribution which bar as- 
sociations and other public spirited groups can 
make towards improvements in the adminis- 
tration of justice. It also serves to demonstrate 
that once the people are convinced of the wis- 
dom of a proposed change they will approve it, 
even though the change requires the reorganiza- 
ing of a judicial system, which had been em- 
bedded in the state constitution for more than 
three-quarters of a century and which, despite 
its faults, had served the people well. 





New York Judicial Selection Campaign Resumed 


THE PROBLEM OF improving the method of 
selecting New York judges, a live issue in the 
Empire State for the past year and a half, was 
again presented by Governor Dewey to the legis- 
lature for solution when it opened its 1945 ses- 
sion at Albany last month. 

The initial impetus to the current campaign 
was furnished in the autumn of 1943 by the 
discovery of underworld support for Thomas A. 
Aurelio, candidate for the Supreme Court. Ac- 
counts of that incident and of the activities of 
the bar on behalf of improved judicial selection 
that grew out of it appeared in the February 
and June, 1944, JOURNAL. Briefly, a Lawyers 
Committee on Selection of Judges was formed 
of representatives from all leading bar organi- 
zations of the metropolis, and that group after 
study drafted a bill which was introduced in 
the legislature providing for appointment by 
the governor subject to periodic vote of the 
people on the question of retention in office, the 
plan to be adopted in any district only on refer- 
endum vote of the people in that district. 

The legislature considered that and a dozen 
other bills, and its leaders issued a statement 
that the subject required more study before 
legislative action could be taken. At the public 
hearing before the judiciary committees it was 
observed that as always there was a cleavage 
along geographical lines, the upstate lawyers 
opposing any change in selection that might 
affect the status quo. It never has been difficult 
to find an upstate New York lawyer who was 
willing to admit that things were in bad shape 
down in the city, but they have insisted upon 


looking on it solely as a metropolitan problem, 
in the solution of which they were not inclined 
to participate. 

This “holier than thou” attitude, as it was 
described in a recent speech by Allen Ward- 
well, chairman of the Lawyers Committee, suf- 
fered a rude shock just about a year after the 
Aurelio incident, when an Albany grand jury 
published charges indicating that a justice of 
the Supreme Court in that city had been taking 
orders from local politicians on how to vote on 
matters pending before the court. The full 
story cannot be told here, nor has it yet been 
written, for the grand jury is still at work, 
but enough has come out to convince anybody 
who reads the newspapers that the upstate 
bench, like that of the metropolis, is capable of 
being something less than simon-pure. 

Of extraordinary significance, in the light of 
that background, was the action of the New 
York State Bar Association at its meeting on 
January 19, in approving a committee report 
urging the adoption of the appointment plan 
introduced in the legislature a year ago. 

“It has been argued against the plan that 
it is a blow to the people’s right of free demo- 
cratic choice,” the approved report declared. 
“Aside from the fact that judges are not chosen 
by the people but by political leaders, the argu- 
ment is as inapplicable to judges who should 
be highly trained men of integrity and char- 


acter, as it is to state engineers or county tech- 
nica] employees.” 


The report referred to “certain public dis- 
closures which, if true, would indicate that 
political leaders may exert influence over Su- 
preme Court judges elsewhere than in New 
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York City—and political leaders are not chosen 
by the voters.” 

This action by the State Bar Association re- 
verses the stand taken by it in 1933 when after 
extended study by the state-wide committee and 
heated debate at the annual meeting the Asso- 
ciation voted 94 to 54 to adopt the committee’s 
minority report, favoring continuation of elec- 
tion of judges, instead of the majority report 
advocating judicial selection reform. 

In preparation for the 1945 legislative cam- 
paign the Lawyers Committee was expanded 
to a larger organization composed of both law- 
yers and laymen, incorporated under the title 
“Citizens Committee on the Courts, Inc.” 

In his 1945 message to the legislators, Gov- 
ernor Dewey reminded them of what took place 
a year ago and added: 

“In the ensuing year, the need for a revision 
of the method of selection has become even 
more acute. Moreover, there has also been re- 
vived a deep interest in making more simple 
the removal of judges. Right here in the capi- 
tal district, a shocking example of judicial mis- 
feasance has occurred. To all of these problems 
I once again direct your attention and I ear- 
nestly trust that you will give careful study to 
the many excellent suggestions which will come 


to you from bar associations, civic groups, and 
others.” 





Federal Criminal Rules Go to Congress 


With approval of the United States Supreme 
Court given on December 21, 1944, the new 
Federal Rules of Criminal Procedure are now 
within one step of final promulgation for use 
in the federal courts of the United States. They 
have been transmitted to Congress under a 
procedure whereby if that body takes no action 
against them during its current session they 
will go into effect at the close thereof. 

The Supreme Court has taken an active part 
in the drafting of these rules. The first draft 
was circulated by the advisory committee in 
July, 1943, and after receipt of numerous sug- 
gestions and criticisms the committee prepared 
in November of that year a draft which was 
supposed to be the final one. The court, how- 
ever, after inspecting it, ordered further study 
and discussion. A third and final report was 
published by the committee in July, 1944. 

Even that much worked-over version was 
considerably altered by the Supreme Court be- 
fore its transmittal to Congress. Rules 15 and 
16 dealing with pre-trial procedure and notice 
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of alibi were deleted; the provision in Rule 17 
authorizing the government to take depositions 
was taken out; Rule 52 on communications by 
counsel to judge was omitted; and parts of 
other rules were stricken. 

Only seven of the justices joined in the ap- 
proval of the rules. Justice Black disapproved 
and Justice Frankfurter, declining to pass on 
the merits of the rules themselves, objected to 
the entire principle of judicial rule-making 
power. 





Pre-Trial Approved by New Jersey Judges 


“In retrospect, the signal accomplishment of 
the annual mid-winter meeting of the State Bar 
Association was the endorsement by the circuit 
court judges of pre-trial conferences similar to 
those provided for under Rule 16 of the Federal 
Rules of Civil Procedure. Judge Henry E. 
Ackerson in the institute of medical testimony 
remarked upon the effectiveness of pre-trial 
conferences in saving time in the proof of “hos- 
pital, nurses’, doctors’ and x-ray pictures and 
their authenticity, obvious injuries and disabili- 
ties and their extent, the experience and quali- 
fications of medical experts and the limitation 
of their number.” At the close of the institute 
the lawyers at the request of Judge Ackerson 
put the matter to a vote, voting almost unani- 
mously in favor of the pre-trial procedure pro- 
posed by the judge. 

“This column has several times advocated for 
the state courts of New Jersey a like procedure, 
and it may be hoped that, with the building up 
of the sentiment of the bar, the New Jersey 
Supreme Court can now be induced to add to its 
rules of court a rule like Rule 16 of the Federal 
Rules. 

“In summation Judge Ackerson put the mat- 
ter strongly: ‘The adoption of a liberalized, 
simple and effective pre-trial procedure for the 
courts of our own state would stimulate a 
greater confidence in and respect for the sys- 
tem of trial by jury and provide a needed anti- 
dote to the rapid growth of administrative 
law.’”—New Jersey Law Journal. 





Alabama Judicial Council Is Organized 


A new Alabama Judicial Council has been 
organized by authority of a resolution of the 
Board of Commissioners of the Alabama State 
Bar, and its first meeting was scheduled for 
January 26. 

The Council consists of Chief Justice Lucien 
D. Gardner of the Supreme Court; Presiding 
Judge C. R. Bricken of the Court of Appeals; 
Circuit Judges Walter B. Jones, J. Russell Mc- 
Elroy and Charles R. Wiggins, appointed by the 
Chief Justice; Attorney-General Wm. N. Mc- 
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Queen; Charles E. Shaver and Norman W. Har- 
ris, chairmen of the two judiciary committees 
of the state legislature; Dean Wm. M. Hepburn 
of the University of Alabama Law School; and 
five members of the bar, John A. Caddell, Crews 
Johnston, Ed W. Pettus, R. T. Rives and Frank 
E. Spain, appointed by the governor. 

Purposes of the Council are to make a con- 
tinuous study of the administration of justice 
in the state, and of the organization and proce- 
dure of the courts, to receive criticisms and 
suggestions regarding the administration of 
justice, and to make recommendations to the 
legislature, the courts, the bar, or otherwise, 
for the improvement of the administration of 
justice. It is also to collect and publish statis- 
tics regarding the work of the courts, and will 
issue annual reports. 

The Alabama Judicial Council is the fourth 
to be created through the machinery of the 
state bar organization. The others are those of 
Arizona, South Dakota and Utah. 





Judicial Retirement Bills Introduced 
Judicial retirement bills are under considera- 
tion in a number of the states. 


A bill now before the Michigan legislature 
with State Bar approval would retire judges 
any time after eighteen years of service, at age 
sixty-five after twelve years of service, or at 
seventy after eight years, on full pay, subject 
to recall by the Supreme Court for special serv- 
ice if needed. 

A Delaware bill would retire Delaware 
judges at seventy after twelve years of service, 
on half pay, and with a commission as vice- 
chancellor. 


The Ohio bill proposes the establishment of a 
contributory retirement system administered 
by the Public Employees’ Retirement Board, 
under which judges would be eligible for retire- 
ment at age sixty after twelve years of service. 
Retirement compensation would range from 
$3,000 to $6,000 a year, being not less than one 
fourth nor more than half of the judge’s last 
salary, the exact amount depending on the ex- 
act length of the individual’s service record. 
Judges would contribute four per cent of their 
salaries toward the retirement fund. 

President Joe B. Dooley of the Texas State 
Bar, and President Edmund B. Shea of the 
Wisconsin Bar Association, in recent speeches 
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have endorsed judicial retirement proposals 
and urged their adoption in their states. 





Utah Selection Reform Up to Legislature 

Climaxing a thirty-year campaign for judicial 
selection reform, the Utah State Bar is going 
to the legislature this year for enactment of 
legislation to provide for an appointive judiciary 
after the Missouri pattern. 

The elective system was embedded in the 
Utah constitution, and for many years the Utah 
bar tried in vain to get the legislature to submit 
a constitutional amendment providing for a 
better method. After repeated defeats, the com- 
missioners asked for a vote of the bar as to 
whether the efforts should be continued, and 
got an overwhelming affirmative response. 
Thereupon, they drafted another amendment 
providing for judicial selection “in such manner 
as shall be provided by law’ and that was 
defeated in 1941 but passed the legislature in 
1943 and was approved by the people by a vote 
of more than three to one in the 1944 general 
election. 

The way is now open for judicial selection 
reform through legislative action only, and 
Orval Hafen, State Bar president, has declared 
that the heavy popular majority for the amend- 
ment constituted a mandate to the legislature 
to enact legislation establishing a selection plan 
that will be an improvement over the one now 
in effect. 





Use of Pre-Trial Procedure in State Courts 

A clinic on pre-trial procedure was held under 
the joint auspices of the Special Committee on 
Improving the Administration of Justice and 
the Section of Judicial Administration of the 
American Bar Association in the Circuit Court 
of Appeals Building, Chicago, September 12, 
1944, as a part of the program of the annual 
meeting of the Association. 

The clinic consisted of demonstrations of 
model pre-trial conferences conducted before 
Federal Judges Alfred P. Murrah of Oklahoma 
and Bolitha J. Laws of the District of Columbia, 
and Circuit Judges Joseph A. Moynihan of 
Detroit and Harry M. Fisher of Chicago, with 
concluding comments by Professor Edson R. 
Sunderland of the University of Michigan. So 
well planned and executed were the demonstra- 
tions and so vividly did they show the advan- 
tages of pre-trial procedure that the JouRNAL 
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would gladly have given its readers the entire 
proceedings had it been possible. A rough calcu- 
lation of the amount of type required, however, 
indicates that such a transcript would have 
filled about one and a half issues of the JOURNAL. 
We are glad to be able to report that the entire 
proceedings have been published and made avail- 
able to the profession in the October number of 
Federal Rules Decisions (4 F. R. D. 35-103). 
The account in Federal Rules Decisions in- 
cludes a copy of the report of the Committee 
on Pre-Trial Procedure of the Judicial Confer- 
ence of Senior Circuit Judges, based on the 
same source material as the paper by Will 
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Shafroth, secretary of the committee, published 
in our last August number (28:39) under the 
title “Pre-Trial Techniques of Federal Judges,” 
and a review of the extent of use made of pre- 
trial procedure in the state courts of each of 
the forty-eight states. The JOURNAL has ob- 
tained special permission to rearrange and 
publish that information in visual form as 
shown in the accompanying map and notes. 

Since this summary was made, New Jersey 
judges have endorsed the state-wide use of pre- 
trial, and the Supreme Court of Michigan has 
published new rules including a pre-trial rule 
similar to Federal Rule 16. 


USE OF PRE-TRIAL PROCEDURE IN THE STATE COURTS 








a oe 











DARK SHADED STATES 
A—Pre-trial procedure in regular use throughout the state. 
B—Iin regular use in one or more large cities and some smaller communities (Michigan, Detroit only). 
C—aAuthorized by new rules, and prospects good for extensive use. 
LIGHT SHADED STATES 
D—Authorized by statute or rule of court, but little used. 
E—Rere or occasional use by individual judges, without statute or rule of court. 


BLANK STATES 


F—Not used at all. Minnesota was left blank in error. 


It should be light-sheded. 
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Letters to the Editor 


About the Selecting of Judges 
To the Editor: 

For a good many years I have been a student 
of proposals for a better method of selection of 
judges, but regret that I have not yet found or 
have not witnessed a solution of a problem we 
all know must be solved. My skepticism is based 
on a practical problem, not, as it may seem, on 
an aspiration to perfection. 

Let us take the current and most favored 
proposals of a nominating body. Whatever 
their pattern is we must still meet the crucial 
problem: How is that body going to discover 
the person who is to be nominated and how 
are his capabilities to be evaluated? The body 
cannot travel about the community like the 
prince seeking a Cinderella to fit the shoe. 

What, then, is the process? Is the choice to 
be from among those names that appear in 
the public press, or in the law reports? Are 
they to be chosen from among the most active 
in bar associations or in clubs? None of these 
will necessarily provide an honest judge, a 
learned judge and a humane judge. The play- 
ing of politics and favoritism are found in bar 
groups and other associations as well as in 
political clubs. The active members of some 
bar associations are those very same persons 
who are active in political and other commun- 
ity matters. 

While there is an urgent need for a remedy, 
it is essential that changes be made to the 
near-perfect as possible, for once made, the 
undoing becomes even more difficult. The point 
I raise, however, it is submitted, is one that 
must be considered in determining the plan to 
be chosen or in the mechanics of it. 

EMANUEL REDFIELD 





New York, N. Y. 


A Protest from Vermont 
To the Editor: 

I notice in your JOURNAL for December, 1944, 
on page 106 you give the per capita expense of 
the lower courts in Vermont at $1.01. Do you 
have any breakdown of these figures, or can 
you tell me where you obtained them? Judging 
by our financial reports these figures would in- 
clude clerks, prosecuting and enforcement offi- 
cers’ salaries and make no deduction for court 


fees and fines, and even without these deduc- 
tions I think the figure is excessive. 
HARRISON J. CONANT, 
State Librarian. 
Montpelier, Vt. 

Neither the JOURNAL nor the Society is re- 
sponsible for these figures. The credit line was 
inadvertently omitted. They were taken from 
a booklet Per Capita Cost of Courts written and 
published by Alexander B. Andrews, Raleigh, 
N. C., former member of the American Bar 
Association Special Committee on Judicial Sal- 
aries.—Editor. 





e 
That’s What Rules of Practice Are For 
To the Editor: 

In the article “Let’s Decide Every Case on Its 
Merits” [by Edwin F. Woodle, 28:118, Dec., 
1944] the author states his opinion that the 
recent growth of the administrative agencies 
has been due, in a large measure, to a decrease 
of confidence in the administration of justice in 
the courts, which he attributes to a lack of 
simplicity in practice and procedure and a con- 
sequent tendency to decide lawsuits on techni- 
calities and not on the merits. 

It seems to me that the growth of the admin- 
istrative agencies has been due to the needs of 
a complex and rapidly changing industrial 
society which courts could not deal with in the 
nature of things. Simplifying judicial proce- 
dure would not enable a court to exercise the 
legislative function of fixing railroad rates or 
making orders relating to public utility service. 

As for the author’s plea that every case be 
decided on its merits, this seems so obviously 
right that to question it is to expose one to the 
charge of pettifogging. But rules of pleading 
and procedure were designed to promote and not 
retard the administration of justice, and in- 
sistence on a strict compliance will usually 
facilitate a decision on the merits. I had occa- 
sion recently to comment publicly on the matter 
of specific and general denials. In Pennsyl- 
vania a defendant is required to deny specifically 
every averment in the plaintiff’s statement of 
claim. I brought a suit to recover from a 
defaulting bank official. There were over four 
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hundred items. The defendant denied generally 
that he had taken any money. The court held a 
general denial to be insufficient and entered 
judgment for the claim. Had I been forced to 
try the case it would have required the attend- 
ance of scores of witnesses, would have seriously 
inconvenienced the bank and its customers in 
the transaction of their business, and resulted 
in the heavy expense that goes with every pro- 
tracted trial. Surely the ends of justice were 
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served here by requiring a strict compliance 
with a technical rule. 

I do not think anybody wants to go back to 
the days of special pleading. But an attempt 
to decide every lawsuit on its merits may pro- 
duce much more injustice and resultant loss of 
confidence in the courts than requiring a strict 
compliance with the rules. 

C. ELMER Bown. 

Pittsburgh, Pa. 





Current Literature 


Books 


Arbitration in International Controversy, by 
Frances Kellor and Martin Domke. Issued by 
the Commission to Study the Organization of 
Peace, 8 West 40th St., and the American Arbi- 
tration Association, 9 Rockefeller Plaza, New 
York. Paper, 101 pp. 

At a time when all the institutions of inter- 
national dealings are being scrutinized for their 
possible use in the plans for ordered peace in 
the post-war world, it is surely important to 
review the experience and appraise the capac- 
ity of arbitration in the settlement of disputes. 
In this study, written by experienced and com- 
petent authors, the various sources of interna- 
tional controversy are reviewed, along with the 
use heretofore made of arbitration in that field, 
and valuable suggestions are offered with re- 
spect to desired international policies, reorgani- 
zation of international arbitration machinery, 
and promotion of this useful antidote to mis- 
understanding and war among nations. 





War Criminals: Their Prosecution and Pun- 
ishment, by Sheldon Glueck. New York: Alfred 
A. Knopf, 1944. 250 pp. $3.00. 

What shall be done with the Nazi-Fascist war 
criminals? The problems involved in answering 
this question are enormously complex. A ra- 
tional and civilized approach to the issues pre- 
sented must entail consideration of puzzling 
tangles of international and municipal law; of 


military and non-military law; of public policy 
on both national and international law; of mili- 
tary and non-military law; of public policy on 
both national and international planes, of crim- 
inology and penology; of social psychology and 
social ethics. 

An attempt to lay bare the major technical 
issues of law and polity involved in the develop- 
ment of even a fairly acceptable program for 
the treatment of war criminals ought in these 
times to be of special value. That is what this 
book purports to do.—Quoted from the author’s 
preface. 





Legal Aid Clinic Instruction at Duke Uni- 
versity, by John S. Bradway. Durham, N. C.: 
Duke University Press, 1944. Paper, 126 pp. 
$1.50. 

This is the third in a series of Duke Univer- 
sity publications on the legal aid clinic. The 
first, in 1938, was entitled How to Establish a 
Legal Aid Clinic. The second, revised annually 
by the clinic staff, is Instructions to Students. 
The present volume might have borne the cor- 
responding title Instructions to Teachers, as 
indicated by the chapter headings: The initial 
problems; first semester methods; second se- 
mester methods; briefing work and preparation 
of cases for trial; time, examinations and grad- 
ing; and conclusions. 

This book is worth reading not only by those 
having a technical interest in the operation of 
a law school legal aid clinic, but by lawyers 
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who have had the customary law school edu- 
cation but not the special training afforded by 
the clinic. The contrast between the two is 
well brought out in the opening chapter: 


“It is one thing in the class or seminar room, 
or in the law library, to adopt a cool, imper- 
sonal, critical and scholarly attitude as an ob- 
server of some controversy which has been 
handled by competent attorneys and a succes- 
sion of courts and to determine what is the law 
or what mistakes were committed. In such a 
situation the student’s minimum responsibility 
is to earn a passing grade in the course. 

“It is something else to be a harried par- 
ticipant in a real uncompleted case; to have to 
do ‘leg work’ amid unfamiliar and sometimes 
hostile surroundings; to interview a first cli- 
ent; to realize that ‘facts’ in a hypothetical case 
are given as the point of departure, while the 
‘facts’ in a real case may be secured only as 
the result of an expenditure of energy, imagi- 
nation, and a thinking process not unlike that 
in which the detective of fiction indulges; to 
feel the sobering shock of ultimate responsibil- 
ity in the making of decisions which should 
be, as nearly as possible, 100 per cent correct 
or the life, liberty and property of our clients 
might suffer; to realize that cases are won in 
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the law office by “oy 
labor more often than 
courtroom.” 


lanning and ceaseless 
y inspiration in the 
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New Members of the American Judicature Society 


Alabama 
Wa tter B. Jonges, Montgomery 


Arizona 


ArtHur G. Baker, Prescott 
RatpH Barry, Phoenix 
ArcHie R. Conner, Tucson 
A. M. Crawrorp, Prescott 
Harotp L. Divetsess, Phoenix 
TueEopore N. Doro, Phoenix 
M. J. DoucHerty, Phoenix 
A. J. Eppy, Yuma 

SaMuEL H. Fow er, Tucson 
Dopp L. Greer, Holbrook 
Cart G. Kroox, Kingman 
Joun D. Lyons, Jr., Tucson 
H. S. McCuusxey, Phoenix 
J. R. McDoucGa.t, Phoenix 
Cuirrorp R. McFALt, Tucson 
Urpan R. Miter, Williams 
ALLAN K. Perry, Phoenix 
L. Verve RuveE, Phoenix 
Cavett Rosert, Phoenix 
James V. Rosins, Nogales 
Frep W. RosenFre.p, Phoenix 
T. K. SHoenwarr, Tucson 
Wu.iam Spam, Phoenix 

R. C. Stanrorp, Phoenix 

R. C. Stanrorp, Jr., Phoenix 
Frank E. Tuomas, Bisbee 
H. A. WarpensurG, Ajo 
Mark Witmer, Phoenix 

C. B. Witson, Flagstaff 
Frep O. Wriison, Phoenix 


District of Columbia 


HeLeN May BLoeporn, Washington 


Reeve Lewis, Washington 
Michigan 

Avsert E. BLasHrie_p, Lansing 

Paut R. CasH, Alma 

JosepH H. Coriins, Corunna 

GLENN M. Coutter, Detroit 

Grorce W. DesJarpins, Lapeer 

Doucriass K. FIscHEr, Detroit 

Cart W. ForsytHe, Ferndale 

Crayton C. GoLpEN, Monroe 

Ray Hart, Midland 

GEORGE - Hartrick, Pontiac 

Tueo. T. Jacoss Sturgis 

Frep T. ‘Mues, land 

Lira M. Nevenrett, Detroit 

G. ArtHuR Ratusun, Adrian 


Hersert W. RuNNELS, Sault Ste. 


Marie 
Danret G. SuHea, Detroit 
Date Souter, Grand Rapids 


Missouri 
SHeparpD R. Evans, St. Louis 
Joun F. Retnwarpt, Kansas City 


Nebraska 
Orin A. WEED, Omaha 


North Dakota 
- & A. Atpuson, Grand Forks 
R. Barren, Dickinson 
ASMUNDUR "BENSON, Bottineau 
W. Futton Burnett, Fargo 
Paut CAMPBELL, Minot 


Epwarp T. Conmy, Fargo 
Eucene F. Coyne, LaMoure 
W. H. Esterry, Beulah 

A. O. Grxnow, Ashley 
THELMA J. Hovet, Bismarck 
Vernon M. Jonnson, Wahpeton 
C. E. Josep, Cando 

JoHN HANE, Beach 

F. A. Leonarp, Fargo 

ALBert LuNbDBERG, Grafton 

F. E. McCurpy, Bismarck 

C. G. Mean, Lisbon 

Mitton Moskau, Grand Forks 
A. G. Porter, LaMoure 

Joun Sap, Valley City 
Cuarwes H. Suarer, Hillsboro 
Frank E. SHaw, Sheldon 
Linn SHERMAN, Steele 

Georce D. SmirH, Grand Forks 
F. S. Snowrtetp, Cavalier 
Marie K. E. Stieninc, Fargo 
Arvin C. Strutz, Bismarck 

H. W. Swenson, Devils Lake 
Mack V. Traynor, Devils Lake 
Corstn A. WALDRON, Minot 
Burton Wicox, Center 

Max A. WISHEK, Ashley 
Gatus S. Wooence, Minot 


Oregon 
Jay H. Stockman, Astoria 
Tennessee 
Nett SANDERS, Memphis 
Utah 
A. O. Jounson, Salt Lake City 





